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ADVERTISEMENT. m 


HE Tranſlator is induced to publiſh 

this volume by a favorable reception 
of his Analyſis. The principles of legiſlation . 
continue to be diſcuſſed among all ranks. A 
rapid and unexampled diffuſion of intelligence 
daily accelerates the progreſs of liberal enquiry. 
Thus encouraged by the peculiar, character of - 
the times, he can ſecurely diſſeminate thoſe 
ſentiments of liberty and moderation, which 
| pervade the writings of Filangieri. 

In the preſent volume, the reader is not 
embarraſſed by an intricate treatiſe on any _ 
ſingle topic, but ſuddenly enlightened by a 
ſpirited and maſterly Aten of the whole 
ſcience. 

In the following books, this Gehendes 
ſubject is examined in the detail; but amidſt 
reſearches ſo arduous and obſcure, the author's 
talents at once enable him to inſtruct by 
| profound reaſoning, and charm by unuſual. 

animation. Sor dh IE 


a2 '- Fuangier; 


1 
Filangiei, the Engliſh reader may be per 
ſuaded, is a name neither unknown nor unno- 
ticed in neighbouring countries. As a poli- 


tical philefpber he has acquired ſuperior 


eminence. In Italy his writings have been 
long admired; and a tranſlation has already 


received ankcoitgd applauſe in France. The 


work, has alſo been circulated in Spain, and 


read with avidity. Soon after its publication, 
the government of that country, fearful. leſt 
principles. inimical to the ſpirit of deſpotiſm 


* be ſeatteted among the people, conſi- 
dered it neceſſary to recall the tranſlation. 


Several copies, however, yet remain, ſecreted 
from the vigilance of inquiſitorial ſpies. 

By an advertiſement prefixed to the Analyſis 
of this work, the public were informed that 
the author's death had prevented a completion 
of his plan; that ſeven volumes had been 


publiſhed during his life, and materials for 


the remaining books leſt. properly arranged. 
His widow has fince printed the eighth vo- 
lume, which he had prepared for the preſs: 
a, new edition of the whole work (with a 
| ninth volume) is announced : and a life of the/ 
author, by the Avvocato, Donato Tommaſi, 
has lately appeared, entitled Wer Storico del 


Cav. F lang ieri. | 
' Should 


4 v } : 


Should this volume receive adequate encou- 


rigement, the tranſlation will be continued. 


A life of the author will be given, and to 
the whole will be annexed an Appendix, 


- containing obſervations on ſeveral paſſages of 


his work. | 

A few notes, naturally aring from the 
text, have been added by the tranſlator. In- 
clination prompted him to enlarge on ſeveral 
topics in the chapter relative to the Britiſh 
government; but he has only indulged his 
wiſhes. to any conſiderable extent in a note. 
reſpecting the popular repreſentation. Anx- 
ious to avoid ſuſpicion of a deſign to render 
his author the inſtrument of circulating private 


opinions on national politics, he has * 
all eaten remarks. 


Exzrrz- 8 May, 1792. 
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4 | HAT are the ſole object Aab 2 
i the attention of the ſovereigns of | 

1 Europe? A formidable arſenal; a numerous artillery, 

1 _ a walkdifciplined army. All the propoſitioms har 

$ have been inveſtigated beſbre princes; have been | 


$ of merely preparatory to the ſolution of a ſingle prob- | 
. lem: 7 nud the method of killing de geg muntber N 1 
of nen in ibe leaſt time' pole. 10 f a7 2001128 ; 
The diſcovery of a murderous evolution has been 
propoſed as an object of reward. A gratuity for _ 
the Huſbandman who in the timeithatothers/were | 
forming one furrow, was alone capable of com. 8 f 
pleating two, hath” not been once made ſubject 7 
of conſideration: while the Gunner who poſſeſſes: = 
Mie arr of loading a canon in four ſeconds; hath ol 
been doubly recompenſed. So expert are we be- 
come in this deſtructive buſineſs, that we have it in 
aur power, . a ee to amm. 


Nag 4 27 hilate 
— » 
s Ry | 
% 5 x 
” : : * 
: 5 6 : 
» 
: 


feRtion of an ant fo fatal veſt (png 
the cleareſt proſpect of a fundamental defect 1 in | 
 the-univerſal ſyſtem of government. 

Por mort der haf »'cenrury bah philophy 1 
been declaiming againſt this military mania; for 1 
more than half a century have philoſophers been 
labouring to divert the attention of princes to more 
uſeful objects; nor, fince the time of Monteſquieu, 
have we had an author who has not intimated to 
mankind the neceſſity of à reform in legiſlation. 
There is ſcarcely a writer of any period, ſays a great 

man, whether Poet, Oralor, or Philoſopher, whoſe ge- 
wits. is wot. feltered:and- conjiued by ſurronnding ciram- 
Ranges, Nature in every ra impreſſes (if we may 
uſe the term) the ſame ſeal on the minds of. all: 
che ſame qhects inſpite the ſame ideas. The preſent 
common object of thinking men is legiſlation. The 
ertots of juriſprudence ſurround us ;; every writer | 
ſeeks. to enpole them; and from one extremity of 
Europe to the other, a ſingle ſound is heard, which 
> eee e eee eee | 
for Europe. | EET e 2 5 | 
This union of — 5 this aver 8 | 
W weir mide philoſophy, hagat length 5 
reached the throne, / The ſcene hag changed, and A 
princes, have begun to diſcover, that the lives, and 
the tranquilluy of men, demand greater — 
that there are means, independent of ſorce and 
arma, to arrive at greatneſs; that good laws are tbe 
only ſupport of national . 6 1 


„ 


— Fs tha. 


= a * 
% 7 
. 


| legiſharion framed at intervals during twenty-two 


preferred to the decrees of juſtice ;/ when oppreſ. 
than thoſe who enacted them; wherr the hatred, 


mutual commmnieation; when every city, every 


| bogs the was: MS could a ane in the 
| A 2 240 04 14 Jaws 


e A er n be deduced FW oY 
Rei 303, when the laws of the 90 Tables were * | 


. 
neſs of laws is inſeparable frag Ger omiltmiity; 
and that this uniformity is not to be fdund in 4 


centuries,* promulged by different legiflators,” in 
different governments, to different nations, in which 


all the grandeur of the Romans iv daended wits all 


the cruelty of the Lombards. n 

Great would have been the progreſs. ovine che 
happineſs of the people, had it been demonſtrated 
to ſovereigns, that legiſlation deſerves a reform. 
But a more intereſting progreſs has ws 47-4 


mado—rhe obſtacles arc removed. 


The people are no longer flaves: the noblen ape 
no longer tyrants. - Deſpotiſm has baniſhed'feudal 
anarchy from the greater part of Europe, and 
manners have enſeebled deſpotiſm. Had net the 
vaſt machine of feuds firſt received a ſnock, no 
uſeful reform in the laws could have been expetted. 
When the greater part of the human race vas 
deeply immerſed in depravity; when all rigles were 
uncertain, and the deeiſtons of the ſword were 


ſion prevailed on every ſide; becauſe thoſe, whoſe 
duty it was to obey the laws, were more powerful 


inevitably ſubſiſting between weak and jealous 
neighbours, placed barriers on every fide; , impeding 


5 

laws be undertaken? could. ſo many oppoſite in- 
tereſts. be brought to coincide? who, amidſt the 
gloom of a military, ſuperſtitious, and ferocious 
government, could have the courage to ſearch into 
an object ſo very complicated? who could he 
combined relations ſo numerous and various? 
Kings, who enjoyed not. the greater part of their 
prerogatives, were too weak to ſupport ſuch an 
undertaking: the Nobles (who had diſſolved the 
bands which united them to the ſtate) were too 


| 'remaining'parc of the Citizens, with mad r 

and degraded, were too ignorant cither to propoſe 
or to conduct an enterprize of this magnitude. 

- As the ſtate was then ſeparated into as-many 


parts as it contained feuds, and each of theſe . 


parts exiſting in ſolitary; independence; talents, 
unaſſiſted by communication, were reſtricted; to 
a certain ſphere of light and intelligence, which 
they could never exceed. Divided as theſe 
intereſts were, their very inſignificance muſt have 
tended to debilitate the powers of genius, and to 
prevent ideas from expanding. Legiſlation muſt 
have appeared an object too ſublime, and too 
complicated ſor a. mind accuſtomed to no other ſky 


than that under which it was born; to no other 


ſpecies of govemment, nor other intereſts, than 
thoſe of an oppreſſive tyrant. In this ſituation of 


affairs, neither a Monteſquieu, nor a Locke would 


have 


powerful to ſuffer a reform to be attempted; whoſe 
dn operation muſt have * them oh;the 


| c 3 
have appeared, nor any of thoſe ſages neceſſary for 
. enlightening. and directing the ſtate in important 
1 : enterprizes. To break down theſe barriers, to 
give genius that degree of „which the exe- 
cution of ſo difficult a taſk hed." it was 
R requiſite that ſovereigns, out of ſo many ſcattered 
vw maſſes, - ſhould begin to form ſome connected 

bodies; that mutual ties ſhould: be re-eſtabliſhed : 
among mankind; and above all, that men ſhould 
_ ceaſe to be ſlaves; for nature has withheld _ 
arne faculty of thought. = 
| "HP The firſt obſtacle being overcome, 2 
. difficulty: yet remained. The public welfare 
| demanded the removal of all oppoſition to the 
progreſs of intellectual improvement. Without 
this, every reform, particularly a reform in the laws, 
muſt have been defective in principle, and ruincus 
in its conſequences. The power of the nobles 
| being ſhaken, it was neceſſary, in preference to 
any other object, to diſſipate thoſe errors which 
fanaticiſm had rendered ſacred, and ignorance, too 
4 eaſily ſeduced, had adopted. That this end might 
8 be accompliſhed, philoſophy came in aid of go- 
X vernment, an event which has produced the moſt 
ſalutary effects. Superſbilion exiſts no more. This 
| avowed enemy of every uſeful reformation, this 


| 
N 


* © * . * 
$ i 
0 Þ ” 1 * 
: * N 
: * 
on . X = 
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lever which ſhakes the earth, while it fixes its 1 
7 point of reſt upon the heavens; this tyrant over 1 
( genius, that has in all ages declared war againſt 4 


thoſe whom, to the-laſting benefit of _ but 
5 3 | their 


c 
weak miniſter the works of Deſcartes; in England 


1 | perſecuted Bacon ;* in France accuſed Gerbert of 
magic, and even diſturbed the aſhes of the ſolitary 


1 Which by perpetuating ignorance and error among 
v 5 men, would have for ever hindered or deſtroyed the 
" beneficial influence of every propoſed reformation; 
i  Superfiition has been proſcribed: while religion, which 
3 fanaticiſm had for ages bathed with the tears of 
L | * thouſands, and imbrued in the blood af nations, 


primitive ſtate it ever was, the bond of peace, 
and the baſis of ſocial virtue. The prieſthood, is 
no longer buſied in matters of government: The 
Note e tranquil, and the altar better ſerved. 
All is changed Political opinions themſelves 
! . baye loſt that character of ferocity and intrigue, 
1 7 | _ which inſtcad of an uſeful, had a pernicious ten- 
1 |  dency, Sentiments, which if not aſſerted as max- 


= praiſes, how much ſoever he may have hazarded the 


a would ſupport himſelf ſhould learn nat to be 


| virtuous, 
In 1 N We $ Machia vel. 


attention, hy a politician, who has obtained the 


1 + rights of mankind, $ are no longer heard. Let 
i, = new Machiavel now dare aſſert, that a prince 
( g 


ts I 


virtuous; except when his neceffities require it; 
that he ſhould preſerve with care his own property, 
and laviſh that of the public ; that he ſhowld not 
fulfil his promiſe, unleſs it can be done without 
diſadvantage to hinfelf ; that he ought not'to-be, . 
but to appear, virtuous ; that he ſhould ſcem hu- 
mane, faithful, juſt, and religious, but be in reality 


the contrary; that it is not poſſible for him always 


to adhere to principles by which others acquire a 
virtuous reputation, fince the neceſſities of the ftate 
oblige him often to act in oppoſition to humanity 
and to religion; that he ſhould bend his ſpirit in 
obedience to the blaſt of fortune, as long as poſſible, 


without departing from right, yet make no ſcruple 
of committing wrong, if it promote his intereſt : 


Let this new Machiavel finally endeavour to feat 
vice by the fide of the throne, all mankind ſhall 
riſe united to oppoſe him, and public deteſtation 
ſhall be the juſt recompence of his villainy. 
A reform in the laws could not ſurely be deſirable 
at a time when thoſe who were to propoſe and con- 
duct it thought and wrote in this manner. But 
at preſent, to all the advantages reſulting from a. 
general change in opinion, is added another, the 


moſt neceſſary, but perhaps the leaſt cafily obtained 


— The right of declaring the dictates of truth * 


princes, with impunity. 


It is well known that in theſe latter times the 
ſubject of a great king in Europe, whoſe office it 
was to addreſs his prince at one of the moſt auguſt - 


ceremonies of ſtate, at the moment of coronation, 


" A's 5 when 


1 


1 


when. in other times the chains of the * were 


trained: at ſuch a moment did this bold ſubject 


dare to call his ſovereign beſore the tribunal of 
public opinion, reminding him that from this 


tribunal he muſt one day receive judgment, and 
boldly defining the point at which his 2 
ended and his indiſpenſable duties began. T 
language, which ſince the overthrow of ene 


and the ſervitude of Rome, had been no longer 


heard among mankind, IIa gen 


language of writers and Philoſophers; fo that if 


the concealing truth from princes. be the conſtant 
cauſe of perpetuating miſery; if ſilence be in 
all ages the ſupport of tyranny and diſorder; if 


in fine, to obtain a reform in legiſlation, it be 


neceſſary firſt ſtrenuouſly to oppoſe the unſeaſon- 
ableneſa of antient laws, and the calamities ogca- 


ſioned by weak and defective adminiſtrations; the 


obſtacle now ſurmounted is by no means incon- 


ſiderable. We have aſſumed the right of thinking 
and writing with, a freedom that does equal ho- 
nour to the princes who permit, and to the ſub- 


jects who uſe this permiſſion to promote me ge- 
nend welle: 


The obſtacles being. removed, nothing remains 


| Fa us but to undertake the reform of legiſlation. 
This * the laſt We required jo conſumante 
122 the 

„ rar eee eee wal 


of Aix, delivered in the preſence of Louis XVI, on the day of his 
- coronation at Rheims. 


+ Rara Temporum' felicitate ubi ſentire que e., | 


4 licet. Tacit. Hiſtor. Lib. 2. 


- 


19 1 

the great work of human ſelicity: and the ſituation 
of MP eee Ip Ne e ſeerns 2 
its completioůown. 

Europe, during eleven centuries the thentweref 
Auen diſcord; 'cruſhed by the ruins of the Roman 
Empire; afflicted and flying before the arms of 
Attila; by turns poſſeſſed: and ' ravaged by ſettle- 
ments of Barbarians, by” incurſions of Normans, 
by the anarchy of feuds,” and the ſacred wars of 
the cruſades; by continual conteſts between the 
prieſthood and the government; by religious diſ- 
putes, which perverted the moral ſyſtem and perpe- 
tuated ignorance; oppreſſed in ſhort by the tyranny 
of numerous petty deſpots; filled with fanatics and 
warriors, and every where inflamed by the deſtruc- 
tive fury of parties; is now become the ſeat of 

tranquillity and reaſon. That ſtability of mo- 
narchies which has been produced by confederacy 
and alliance, oppoſes a barrier to the ambition of 
Princes, and obliges them to ſtudy the true intereſts 

of their people. Law and legiſlation are become 
the chief ſubjects of converſation in courts.” Already 
in aid of that portion of humanity which Europe 

poſſeſſes, a pacific revolution ia preparing. The 
diſorders that oppreſs her inhabitants, governments 
have beheld in all their deformity: No longer 
diſturbed by the din of arms, they have heard” che 
groans, they have obſerved the tears of a ciowd of 
victims, which legiſtation at unce artificial, obſcure, 
intricate; and by no means adapted to the preſent 
| ſtate of e is 8 * ſacrificing . Already 
| | remedies 


iN 


1 * 


— fri this nene is everyquancr, | 


ad, from every quarter appearances ariſe encou- 


- approaching; :; Sball I then venture to lend my 
aſſiſtance, . _ W 85 


rant n bleffing. 
eee whtut ins 


leifure for refleQtion. Conſtrained to act, agitated 
by! an impetuous- motion, they are unable to call 
_ forth the energy of their own minds. They muſt 
truſi to others the care of providing the means 


neceſſary to facilitate ſalutary enterprizes. To the 
e eee "then, en en, | 


mw eee 


_ 1 lament, but know n e ep 


deftiny the man ef letters is not always admitted 
to diſcuſs the great 
princes. He cannot penetrate inqb that reſpectable 
aſſembly where the W preſides to fix 
the fate of citizens. The liberal philoſopher 
has no reſource but to truſt his ſoul to writings, 
thing is to be hoped for in an age when the ſpirit 
of Rteratu re is not incompatible ible with the ſpirit of 


fovercdignty, in an age when the rapid courſe of 
imagination is no longer impeded by the obſtacles 


with-which deſpotiſm was wont to oppoſe it. 


ä — 


arduous, and ſo complicated a work. In writing 
2 Science of Legiſlation, I have no other end 
oy: : Fon 
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Taging us to hope that the dawn of legiſlatiom i: 


terials. for thoſe who govern. Princes have not 


\ intereſts of ſtate before 


1 1 


2 chan © ſcilitate the undertakingof'a new ſyſtem of 
1 by the ſoyereigus of the preſent period. | 


Ic is remarkable, that among ſo —— 
who have given themſelves up 40 the ſtudy of law, 
ſame have treated the ſubject merely as lawyers, 
ſome as philologitts, ſome again as politicians, in- 
clading in their plan one part only of this immenſe 


rather on what. bes been done chan on what cught to 
be done; but not one has yet given us a complete 
and rational ſyſtem of legiſlation ; not one has yet 


| reduced this ſubje& to a. certain and regular 


ſcience, uniting means to rules, and theory to prac. 


tice. This I undertake to da, in the falloving 


work on The Science of Legiſlation, 


| Yo. ee een e 
| Province to examine my principles and to cenſure 


my opinions, with the immortal Monteſquieu, I 
beſeech you not to condemn. from the reading of a 
few minutes a work of many years: Fix not the 
reproach of fanatic innovator, on a writer who 
ſorgetimes paſſes the bounds of blind . to. 


| ſeek uſefulneſs in novelty. 


N ö ie ance 


tors, receives their thoughts as a patrimony, and 


this is a depoſit which he is bound to tranſmit. to 
his deſcendants augmented with ſome opinions of 


his own. Though the greater part of mankind. 


neglect this ſacred duty, I here avow my intention 
to fulfil it, . TING IE: from the 


ſeryile 


—— — — 
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| the 3 CR er all. 

This work will be divided into An bedka . 1 
In the firſt will be unfolded the general rules | 
of the legiſlative: ſeience: in the - ſecond, laws 
Political and tn ical will be treated; in the third, 

criminal laws; in the fourth, that part of the 
| eienice will be explained which regards education, 
manners, and public infiruttion in the fifth we ſhall 

| _ treat of laws which reſpect rain: in the ſixth of 

' - _ ._ thoſe'reſpeting properiy; in the ſeventh and laſt 

8 book; we ſhall ſpeak of laws, which relate to paternal . 
| __ and the good order of families. 

+: The" multiplicity of objects comprized in this 

_—_ obliges me to prefix a plan. This will 

be a complicated picture, wherein the figures will 

ts de very minute, yet diſtindt. I intreat thoſe who : 

a mean to peruſe ibe book; not to neglect this plan; ſince 

| hg it appears to me neceſſary for explaining the ſyſtem 

5 a od order of my work, and giving a general idea . 

of all the parts, which compoſe the immenſe 

ſtructure of legiſlation: more eſpecially does it 

ſeem neceſſary, in as much as I have it not in my 5 

. eee n nen two 

firſt ne . 
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N every” ai b ere to pres 
| miſe certain principles; the foundation 
of the edifice intended to be raſſeec. 
The firſt point, and the ſole and avert 
object of the legiſlative. rr is Paas vil 
and TRANQUIELITY., mme 
This preliminary truth v we deduce from wy 
ſimple principles of the union of mankind, and | 
from the very nature of man: and in the ſcience | 
of government it is that point, wherein all the 
rays intended to be drawn from the circumſerente 
of the circle muſt concentrate.” een 
But — cannot be preſerved without meant 
nor be = riquil without being ſecure from moleſ- 


tation. Potbility then of exifling, and of exiſting with | 


690% lherly 4 increaſing, improving, « and preſe 

45: ar WL; 1 © mier: £7 26 7 8 is ($23: ien 
The Author's words are, c« Piano ragionato:" Analyſis, 
c — 
to convey the meaning. 
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Aahuce in governments; tofidence in thagiſtrates ; cunſi- 


dence in bis fellow-citizens ; certainty of not being 


principle of Prefervaiion and Tranguillity, Every 


 diflurbed while acting in conformity to the dictates of 
the law: theſe are the reſults of the univerſal 


part of legiſlation ſhould tend to one of theſe re- 


ſults... Every law which does not afford one of 


, theſe advantages to ſociety, is conſequently uſeleſs. 


-. Theſe principles: being ſertled, we ſhall paſs on 
to unfold, with the utmoſt brevity poſſible, thoſe 
general rules, without which the ſcience of legiſla- 


tion deprived of fixed and certain grounds, would 


be at the ſame time vague and unſtable. 


By beginning rodiſtinguiſh the abſolute 338 of | 


laws from their relative goodneſs; by determining the 
2 idea of each; by diſtinguiſhing the * 
that ought to ſubſiſt between the law and the pr 

ciples of nature, and the relation it ſhould. * to 
the ſtate of the nation for which it is enacted; by 
unfolding the more general principles dependant on 
this double character of goodneſs ſo. neceſſary to 
every law; by obſerving. the conſequences thence 
derived;., by ſhewing the errors, the neceſſary 
diverſity, and even frequent oppoſition of legiſ- 


corrections difficult, and the precautions which 
make theſe obſiacles vaniſh; * e into o view, 


41 6 


lations; the viciſſitudes of codes; the neceſſity of | 
correcting them; the, obſtacles which render theſe 


. 
1 


nn 
B ſay, al: theſe objects we ſhall ds no. me than 
give a: general iden. of the theory of the ah 


exatnination of the fac more complicated theory 
of their relative grodneſs + which forms, if we may 


uſe the eden the aggregate of al the genera 


rules of 


12 0 f Miche, 


7 — in ahh at 
laws ought to bear to the ftate' of the nation for 


whoſe uſe they are enacted, we muſt ſee what are 
the component parts of this: fare. We ſhall find 
ther in the nature of the government, and con- 

ſequently in ita principle: of action: in the genius 
and inclination of the people; in the climate, ai 
force ever active though ever concealed in the 


nature of the ſoil; in the local ſituation; in the 
greater or leſs extent af the country; in the infancy 


or maturity of the poaple: and in the religion, 


a divine force, which has. a powerful influence on 


che manner of the people, and 1 
principal attention of the legiſlator, | 
They who may read this book, dunn woche. 


priſed: if they find ſume of thoſe ſubjecte lightly: 


touched upon, which the Author of the Spirit of 


at this part of my work, ey wall ions REP 
B. eee e re. 1 Mund jt 14 


. iti rieefevelurions rlie-Spinitof 


me ſeek the Rules. He attempts to find in 
them reaſons for what has been done, and I attempt 
from the ſame ſource to deduce rules for what ought 


. 
8 ro 
\ "xs i 
. 
* . 


ging of laws, and prepare ourſelves: or | 


Lans has: fo: diffuſely treated; When they arrive 


with this ſobriety of erudition, I ſhalb confine to a 
ſe ſheets, à theory, which differently managed 


labeum of this great man.“ It isa tribute of 
gratitude which I offer to one who has thought 


Nn 


| a b wer principles will-bej-farthe 

— greater patt, different from his: things will be. conſi- 
dered under another aſpoct; contenting myſelf with 
thoſe: enquiries; alone which: tend to my preſent 


purpoſe, and willingly rejecting whatever decoration 


and ſcientiſic Pomp might uſurp over that ſpecies 
of temperance, which ought to predeminate in 


works conſoctated to puhlie utility: content, I ſay, 


would demand numberleſs volumes: I cannot, 
however; omit. conſeſſing how much Lowe to the 


beſone me, ho by his very errors has condutted 
anne paths of trutnl. kal en hy wir; 
From our e e hs 


| laws ſhould. bear to theſe various objects, we ſhall 
deduce the general rules of legiſlation. This will be 
a part of the ſcience hic may be rendered uſeſul 
in every government, in every climate, at all ſeaſons, 


and under all the particular circumſtances of the 


ſituation, extent, and fertility of the country: cul- 
 tivaſion; genius, infancy, or maturity of the people. 


This will be the aggtegate of thoſe general prin- 
ciples hereunto the particular ones thence deve- 


loped muſt conſtantly be referred.” It is this, which 
dy generalizing our ideas of legiſlation, wilb afford 


us an opportunity of obſerving the different objects, 
E eth en pe ne ent p 
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1 
to be aſſumed among different people, or even the 
ſame people at different ſeaſons; will make us ob- 
ſerve in the variety of conſtitutions and forms of 
| ment the different faults attached to each, 
and the diverſity of remedies neceſſary to be ap- 
plied; will diſcover the ſole principle of action that 


5 produces political. motion in every civil ſociety, 


and point out the different direction that ſhould be 
given to this ſole principle in different governments; 
the influence which the unjverſal- genius of nations, 
and the ſpirit of the age as well as the particular 
genius and inclination of the people for whom it is 
intended, ſhould have on the ſpirit of laws; what 
effects may be derived from the climate either by 
ſeconding its influence when uſeful, or oppoſing it 
when deſtructive. This will enable us to ſee in 
- what manner the nature of the ſoil, its fertility, its 
barrenneſs, its extent, its ſituation, ſhould influence 
the economical 'part of legiſlation; and what .a 
diverſity muſt be produced in the moral part by 
. the errors of falſe religion and the excellence of 
the true; how, amidſt a nation involved in the firſt, 
we ſhould ſuſtain with one hand what we over- 
throw with the other; and how among a people. 
enlightened by the ſecond, we muſt guard theſe 
doctrines from impoſtors who pervert, and infidels 
who bring them into diſrepute: this in ſhort will 
be a part of the ſcience, which by giving us occa- 


ſion to obſerve the different ages of nations, and 


the different periods of their life, will point out to | 
us _ legiſlation ſhould” attend to theſe different 
| B Ui N periods | 


tu 


peciada; how ic ſhould, adepe. inſelf to their infancy, 
how make uie of the fervor of their youth, bow it 


ſhould wait for and take advantage of the favourable 6 


æra of their maturity, and | how . 
Theſe will de che firſt views of this work.” But 
theſe general views would only give us a confuſed 
idea of the whole, or rather of the mere ſuperficies 
of this immenſe ſtructure. To arrive at a perfect 
knowledge of it, we muſt . obſerve its parts; 
the relation each of theſe ought to bear to the 
other, the materials of -which the edifice ſhould 


be compoſed, the foundation on which it ſhould 
be raiſed. 


ee, eee 


"Rh the vaſt machine of legiſlation, and diſtinctly 


conſidering its parts. Every thing will be reduced 
to a minute examination, and objects the moſt con- 


cealed and leaſt known, will not on that account 
be paſſed over:—fince in government, as in nature, 
it is by the moſt obſcure fibres of plants hidden in 
the bowels of the earth, that the moſt majeſtic 
. woods are. nouriſhed and ſupported. We ſhall 
therefore begin with laws political and economical.. 
Lis. 2. The objects of theſe laws. are. two, 
Population and 'Riches. The ſtate has occaſion for 
men, and men muſt have means of ſubſiſtence, 
Their number is always proportioned to their hap- 
pineſs. Theſe two objects then, which compoſe 


national felicity, are reciprocal. © To denten 
| mn RN. 


i Wits After 


1 9 ] 

Aſter ſame ſhort reflections on the ſyſtem of 
juriſprudence adopted by the ancients, and particu- 
larly the Jews, Perſians, Greeks, and Romans, we 

| mall proceed to demonſtrate that no encourage- 

| ment to population can avail, unleſs obſtacles be 

| firſt removed. On this rock the greater part of 

legiſlators have ſtruck. Let us turn over the duſty | 

and numberleſs volumes in which the chaos of : 

European legiſlation is compriſed, and we ſhall 

find no one government that has not reſerved ſome 

prerogatives for the fathers of families, that has 

not granted ſome privileges and exemptions to 

| thoſe citizens who have given a certain number of 


children to the ſtate; that has not provided ſome 
expreſs laws to increaſe the number of marriages. | 
But in ſpite of all, the ſterility of nature continues: 
procreation is flow; in the very boſom of voluptu- 

N | _  ouſneſs marriages are rare: a vaſt grave, in which 
ES a whole generation with all its poſterity diſappears, : 
| is daily opening, and Europe has need of and could 
| contain at leaſt an hundred million more inhabi- 
tants. After having demonſtrated theſe truths by - 
| the cleareſt calculations, who can entertain a doubt 1 
| | . that. there is in this inſtance a fundamental error in | 


! . the ſyſtems of legiſlation? _ 
4 I do net deny that the means hitherto adopted by 
legiſlators for the encouragement of population, vo 
have had ſome degree of utility, yet they can be 
conſidered only as ſo many flight impulſes, which 
; | Y might perhaps have accelerated the motion of the 
| OLDS > Yong 
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ance of the one tnfinirely exceeds the influence of 
dme other. 

We muſt then a hoe theſe Wc a we 
wn > _+ alſo find means to overcome them. To | 
f theſe two objects we ſhall reduce that part of the 

| EF legiſlative ſcience which \reſpeats dhe — | | 

Xx tene ſpecies.” 63-4 is 
1 hn obſerving the diſtreſſes of the people, and'e 
wretched ſtate of agriculture; the luxury 6f courts, 
| and the miſeries of the country; the exceſs of 
opulence in the hands of a few, and. the want of 


1 | neceſſaries in the majority; the ſmall number of 
Proprietors, and the immenſe number of thoſe who 
BH are not Proprictors; the multiplicity of reſources 
1 united in few hands; the abuſe of eſtates; the 


caprice of laws, and the rapacity of finance; the 
eſtabliſhment of ſtanding armies, and the celibacy 
of ſoldiers; the misfortunes which their mainte- 
mnmance occaſions among the people, and the chaſm SE | 
. which their celibacy leaves in generation; the double e | 
THE obſtacle to population which it occaſions, and the 7 
terror it affords to the liberty of the citizen; by 
obſerving the progreſs of public incontinence and 
its origin, the poverty to which it owes its riſe, and 
the violent celibacy of ſome claſſes of citizens 'by  - * 
7M u whichatisexcited, the errors of juriſprudence which 
. Protect it, and the ſterility conſequent thereupon; by 
| obſerving, I ſay, theſe and other ſimilar evils which | 
_ diſtreſs Europe, we ſhall with facility-diſcover-the 
real cauſes, and the true obſtacles that impege the — 
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in the politics of thoſe ages, in which poverty was 
the primary ſep to the virtue of the man and the ci. 


neſs we have been ooliged to abandon thoſe virtues 
vhereby the antients were conducted to the ſame 


| * induced * e than greatneſs and — 
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is inhabited, and ae ſhall, have no Neat | 
difficulty in finding the proper remedies that a viſe 
legiſlation ought to apply. 1 
. Having treated in this, nipndes; and on WY 
principles, that part of political and economical 
laws which ref] pects the multiplication of the ſpecies, 
we ſhall. turn our attention to the other object of 
theſe laws. We ſhall begin to ſpeak of riches, 
However barren this object might have appeared 


tizen, it is now become the firſt principle of national 
felicity. This reflection will lead us on to the ex- 
amination of a truth, in the knowledge of which we | | 


are deeply intereſted: it is, that we owe all our 


proſperity to corruption, and that to arrive at great-" . | 


end. Strange prodigy of human inconſtancyl 
Induſtry, commerce, luxury, and the arts, means 
which in other times contributed to enfeeble ſtates 
and perhaps gave up Tyre a prey to Alexander, and | 8 
Carthage to Scipio, are now become the firmeſt 0 


ſupport of a people. And in truth, ſince the time 


of the foundation and overthrow of empires has 
paſſed away; ſince bat man is no longer found, 
before whom the whole earth was ſilent; ſince 
nations, after the repeated ſhocks and perpetual 
conteſts either of ambition or liberty, have at length 
ſettled in a ſtate of repoſe, by which they are ra- 


* 
» £3 


L 2 1 


glory; ſince gold has become the univerſal meafure, 


and the greatneſs of ſtates is reduced to a matter 


of calculation; fince the commercial and agricul- 


rural have triumphed over the watlike nations; 
ſince the deprivation of merchandize, the excluſive 
trade in ſpice, and the importation of cinnamon 
from the Indies have been ſources af the moſt fatal 
contentions; in ſhort, ſince wealth is no longer 


the means of corrupting the people, becauſe it is 


no longer the fruit of conqueſt, but the reward of 
aſſiduous labour, and of a life entirely employed; 
| riches, and the channels whereby they are con- 


- veyed, are with reaſon become the RPE 9 
of legiſlation. | 

What then muſt be the cares of the legiſlaror 
on ſo intefeſting a point? We ſhall ſeparate them 
into two claſſes. He muſt procure wealth for the 
Nate; he muſt divide it well, diffuſe it equally. 
What means then ſhould be employed to obtain 
the firſt of theſe ends, and what to arrive at 
the ſecond? If agriculture, the arts, and com- 


merce, be the three ſources of wealth, what kind 


of protection is proper for each? which. of theſe 
merits the preference of the laws; and what cir- 


cumſtances ſhould decide this preference? how are 


we to reconcile the progreſs of the one with the 
others? how protect agriculture in an agricultur 
country, without neglecting the arts? how unite 
tbeir improvement with that of commerce ? how 


extend the views of the huſbandman'to trade, and 


of the trader to huſbandry ? how unite each to the 
Py other 
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other by cloſe and continued relations? what ob- 
ſtacles are oppoſed to This union by the abuſes of 
adminiſtration, by the extreme inactivity of go- 
vernment, by the caprice of the civil laws, hy the 
barbariſm of the feudal codes, by the remains of 


the antient ſpirit of paſture and hunting of our ſa- 


vage progenitors, by the legal attempts againſt real 
and perſonal property, by the courſe of public 


| juſtice, by the abuſes of public credit, by the 
_ alienation of the revenues of the prince, by na- 


tional debts, by excluſive privileges, by .corpora- 
tions, by falſe maxims-in politics, and by the pre- 


- ſent ſpſtem of taxation? If by its errors this ſyſtem 


cauſe at the fame time the ruin of population, of 
agriculture, of induſtry, and of commerce; if it 
eſtrange men from marriage, and depopulate the 
country: if it unnerve the arm of the artiſt, and 
ſhut up the ports of nations; if it endanger 
the ſercurity of the citizen, and the liberty of the 
man; if it deprive the traveller of repoſe; and the 
merchant of property; if it expole both to all the 
ſnares) of a complicated legiſlation, which ſows 
crimes with prohibitions, and penalties with crimes; | 
if it alienate village from village, town from town, 
and city from city; if it introduce a ſtate of war, 
and diſſeminate diſcord among the members of 


the ſame body, among the ſubjects of the ſame 


empire, among the ſons of the ſame country; if 
it occafion the rights of nations to be violated by 
the very men who ought.to 


of e of Mons 
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protect them, the rights 


FFF 

the people by the man of the prince, and thoſe of 
the merchant by the financier; if, in a word, under 
whatever ' view the preſent ſyſtem of taxation is 
conſidered, it be always found the proximate cauſe 
of the ruin of nations, and the miſery and oppreſ- 
ſion of the people, in ſpite of the moderation and 
humanity of thoſe who govern: what are the ne- 
ceſſary amendments which the legiſlative ſcience 
ſhould propoſe with reſpe& to this object? on what 
principles ſnould the grand theory of taxation be 
founded; on what objects ſhould taxes fall; what 
claſs of citizens ſhould more immediately pay 
them? how muſt we proportion them to the ability 
olf the people? how aſſeſs them on the net pruduce 


3 ; of the revenue of the nation? how. aſcertain this 
net produce? how diminiſn the nurnber of direct 
"+ .* contributors favouring at the ſame time the increaſe 


of the tribute? how combine by a different ſyſtem 

of contribution, a juſt proportion, with the leaſt 

difficult, leaſt expenſive, and leaſt arbitrary exaction, 

a . | the caſe of the people, with the opulence of the 
body politic, with the proſperity of agriculture, 
with the arts and with commerce, and the riches 
of the nation with the riches of the ſovereign? 
How ſhould theſe means be employed for facili... 
tating the diffuſion of wealth? what obſtacles op- 
poſe "his diffuſion ? what reſiſtanee may be appre- 
hended from luxury ?. under what aſpect ſtiould | 
\ | luxury itſelf be conſidered ?: how be regulated 
s |  Vithout offenee to the liberty of the citizen? and 
1 iſe by its ie . exceſs of opulence be 
. pie 
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prevented, which only leads to exceſs of miſery? 
what are the caſes in which even he who is ſup- 


ported by the aid of foreign induſtry ſhould be 


conſidered as a neceſſary inſtrument to the proſ- 


perity of a ſtate? what nations of Europe ought 


to have regarded paſſiue luxury as the ſupport of 


their agriculture, their induſtry, their commerce? 
Thus have I given a flight ſketch of the ſeries - 
of. principal objects intended to be taken into con- 


ſideration in the ſecond book, wherein political 
and economical laws will be diſcuſſed. We ſhall 
paſs on thence: to criminal laws, 


__. Lis. 3. If population and . 
of political and economical, fecurity-and tranquillity 


are the ſcope of criminal laws. The firſt tend to 
the preſervation, the ſecond to the repyſe of the ei- 
tizen; in which two objects, as we have before ſaid; 
r whole ſcience of legiſlation is comprehended. 
By examining into what muſt be underſtood by 
ee ag we ſhall find it to be inſeparable from 
ſecurity, and that this ſecurity can conſiſt in nothing 
but the. conſciouſneſs or idea which every citizen 
ought to entertain, of not being in danger of diſ- 
turbance, while acting conformably to the dictates 
of the laws. - Now this ſpecies of political liberty, 


which enſures all claſſes, all conditions, all orders 


of civil ſociety, which keeps the magiſtrate within 


cries to the powerful © tbou-art' the flave' of 'the laty,! 


„ Poor man is bis equal; \ 


09 this 
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this power, which in the actions of mankind, i inva- 


- riably:overbalances any ſelfiſh benefit to be derived 
from a violation of the laws by the greater advan- 
tages which attend an obſervance of them, can only 
be the reſult of the criminal part of juriſprudence. 
On the following plan then we ſhall creat that part 
of the legiſlative ſcience. which relates to the 
.cnacting of theſe aws. We ſhall begin with ex- 
defence ought to be conducted in a new legiſlation; 
what ſhould be. the order of criminal ſuits ; 'what 
the principles and rules to determine the proceed- 
ings; what the nature and form of the acts which 
ſhould conſtitute them ; what would be the moſt 
ſalutary means of extirpating from a nation the 
noxious weed of calumny; whether it would be 

prudent to adopt any of the laws of the ancients 
patticulatly directed to this object; whether the 
tod iouſneſa of ſuits be favourable to the liberty of 
the citizen; whether the ſyſtem of dragging the 
accuſed perſon to priſon before the offence is 


aſcertained, and there confining him till the ter- 


mination of the ſuit, be not inimical to this inva- 
luahle privilege: whether the laws may deprive a 


citizen; of his perſonal liberty in order to be aſſurod 


of. his innocence, whether. they may ſuppoſe him 
guilty becauſe accuſed ; whether they may injure 


in capital crimes alone that this violent, but then 
neceſſary ſtep ought to be taken, becauſe. with 


ened. 


| before they have condemned him; whether it-be not / 


his flight; whether, in all other caſes, it would be 


681 
ened, whatever ſecurity might be demanded from 
him, they would be always infufficient to prevent 


prudent to adopt the Engliſh law of habeas corpus 


What modifications might be given to this law, as 


well in favour of the perſonal liberty of the citizen, 


as of the public ſafety; in what caſes the confeſſion 


of the criminal Thould be required; and in what 


manner jt ſhould be ſought from him; Whether in 


ſhort, it would not be more juſt, and more con- 
ſiſtent to diſpenſe with, than to force ir from his 
lips by the aid of tokture,” King | 

' Paſſing from the examination of thi princ 
by which in à wiſe legiſlation it would be proper 


* . 8 


to conduct the order of criminal proceedings, ant 


judiciary accuſation and defence, to thoſt whereby 
the nature of actions, which the law ought to con- 
ſider as crimes, ſhould be aſcertained, as well a 
the manner of puniſhing them, we ſhall diſtinguiſh 
which of theſe crimes ought to be conſidered 4 
public, and which as private; which as offenſive 
to the Deity, to the ſovereign, to the government, 
to public order, to public faith, and to the rights 
of nations; and wich to the private ſecurity of the 


eitiren, to his life, to hig honbur, to his property, | 


bis family and deareſt" rights. We fhall then 
examine 
ments adapted to the nature of every fpetity" of 
crime; and how proportion them to the degree 


of guilt; in what: manner legal funden thould | 


hat manner the law muſt find pinifth- 


Aiſtinguiſh the perton of the delintdent, che cir. 
| 1 cumftances . 
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of the crime, the facility of commiſſion, 


, 8 greater or leſs hopes of im- 


punity inſpired by this facility may occaſion, and 
the greater or leſs inſtigation the citizen may have 


to commit it; how, when, and with what mode- 


ration, the legiſlator Mould avail himſelf of capital 
puniſhments; to what offences it might be prudent to 
annex the puniſhment of infamy; how puniſhments 
of this nature ought to conform to, and not oppoſe 
the- public opinion; with what reſerve, what ſo- 


= lemnity, what economy they ſhould be uſed by 
the legiſlator; how the idea of infamy vaniſhes in 


proportion to; the number of. thoſe rendered infa- 
mous; ; how pecuniary, puniſhments ſhould be con- 
ducted, whether they ought even to have a place in 


: the. plan of a good criminal legiſlation; whether 


(baving determined to make uſe of theſe. puniſh- 


ments) the wealth of the offender ſhould be taken 


into conſideration, as well as the circumſtances of 8 
the perſon offended, and the nature of the offence; 
whether thoſe puniſhments which deprive criminals 


| of. the company of other citizens, rendering them 


at the ſame time uſeful to ſociety, ſhould be pre- 


. ferred to all others; whether amid the multitude 


of. crimes there be any which the legiſlator ought 


not/to;puniſh ; whether in ſecret crimes, propor- 


tionate puniſhments may not be diſpenſed with, on 


account of the greater hopes of impunity which 
theſe crimes geſt; whether, in real felonious of- 


re (not thoſe to which deſpotiſm has given this 


ane . be proper ſor a moment to caſt 
A veil 
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a veil over moderation; as in antiene times the 
ſtatues of the Gods were concealed; whether, in 


ſhort, impunity be the neceſſary conſequence of 


exceſſive rigour, and whether the certainty of a 
moderate puniſnment would not have a ſtronger 
tendency to deter men from the commiſſion of 
crimes than the fear of one far more ſevere, 'when 
that fear is accompanied with the 5 10 rennin- 
ing unpuniſned. 

All theſe objects will geen our attention in 
"Y third book of this work, in which we fhall 
conſider criminal laws. We ſhall then proceed to 


thoſe reſpecting education, manners, and public _ 


inſtruction, ' which will be JU e e in the 
fourth book. | , 


LIS. 4. Though penal laws may ente crimes. 
by terrifying the citizen with threats of puniſhment, 


they can be of no avail to the encouragement of 


virtue. That ſpecies of negative honeſty, which 
is derived from the fear of puniſhment, always ſa- 


vours of its origin: it is pufillanimous, it is low, it 


is languid, it is utterly incapable of thoſe exertions © 


which- virtue, ardent and unreſtrained, demands, 
when rouſed by the influence of noble paſſions. 


Fear then may diminiſh the number of delin- 
quents; but can never give birth to heroes. This 


ſublime production cannot be derived but from 


the union of various powers, all direted to this 


common object. Education being conſidered as 
Oy chief of theſe powers will call our gen 
Education is either public or private. The 


former 
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Eine ia rearved far governments: the latter for 


fathers. Laws can only direct the firſt ; they 
cdeunnot, nor ought they ever to penetrate into do- 
meſtic receſſes. In theſe the father is king, 
magiſtrate, legiſlator, as far as regards the edu- 
'cation'of his children...  - + 

The law then having authority to Jad quitic 


education alone, and having no reaſon to expect 
from any. other cauſe uniformity of principles, 
' .  maxims and ſentiments, ſhould be careful to aban- 
don the ſmalleſt part of the citizens poſſible to 


domeſtic inſtruction. To obtain this point, we ſhall 


. propoſe a plan of public education for all the claſſes 


of the ſtate. I foreſee that at firſt glance this idea 
vill be confidered as one of the ſlow and painful 


reſearches of a plodding philoſopher, who imagines 


he obſerves every object in the confined circle of 


viſion which ſurrounds him: but when this ſhall 
be explained, when means ſhall be offered for 
putting it into execution, and when it ſhall be 


found that theſe means are the moſt ſimple and-eafy; 
then, I truſt, a different opinion will be entertained, 
and. it will be confeſſed to the honour of the author, 


that this is far from being a vain praject. 
to the regulation of the paſſions, and begin to 
analyſe the ſecond power productive of virtue 
without the knowledge and uſe of which, a. 


ſubjects 


misſhapen, more uſeleſs, CE NY 
than legiſlation cannot proceed from the hands of 
man. nn de one of the moſt intereſting 


amidſt national opulence. Wretched apinion l to 


excluded from civil ſocieties? cannot agriculture, 
commerce, and the arts be carried on by virtugus 


hands? nay, ſhall luxury itſelf, at preſent become 


tur 


ſubjects of mx undertaking, becauſe, on. this de- 
pends the ſolution of all the moral problems in the 
legiſlative ſcience; on this depends the eſtabliſh. 


ment of a truth, in the knowledge of which we are 
intereſted more than in that af any other, but which 


bas need of being well explained, as it militates 
much againſt a common prepoſſeſſion. 
It is imagined by all that virtue cannot wake to 


this perhaps we owe the preſent, unhappy ſtate 
of legiſlation. Is the lot of humanity: then- ſo 
miſerable that it muſt be either poor or vicious? 
When riches are become neceſſary to the pre- 


ſervation and proſperity of ſtates, muſt, virtue be 


neceſſary to the diffuſion of wealth, be incom- 


patible with good morals? was the ferocious ſpirit 


of war of the antients, becauſe united with the 


This is in truth the common opinion of maraliſts, 


but we ſhall be bold to ſhow that it is rather their 
common error. We ſhall demonſtrate that igno- 

. rance alone of the different roads apparently op- 
poſed. to each other, but really derived: from the 
| me principle and leading to the ſame end, has 
given riſe to an error ſo ſhacking, to humanity. 
* n, ay ; 
. a 


ſpirit of frugality, more nearly allied to virtue, 
than the pacific and laborious ſpirit of the mo- 
dems becauſe united vich the ſpirit of luxury? | 
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See oyement of the buman heart,” by giving a 
direction analagous to the preſent ſtate of things to 


that principal paſſion on which all the reſt depend, 
that paſſion at once the fertile ſource of ſo much 


good, and ſo much evil; of ſo many uſeful, and ſo 
many pernicious propenſities; of ſo many diſorders 
and ſo many remedies; by taking advantage, I'fay, 
of /elf-love, 4 wile legiſlation will be enabled to 
introduce virtue amidſt modern opulence by the 
fame means chat the antient lawgivers wer 
her among the legions of old. | 

Aſter having inveſtigated the great theory of 155 
regulation of the paſſions, on which depends the 
E of manners, we ſhall turn our attention 

to public inſtruction, which in the preſent book is 
the third object to be taken into conſideration, 
Who can fail to obſerve the influence this muſt have 


on dhe proſperity of a people, on their liberty, and 


even on their morals? If man under the direction 
and perſuaſion of reaſon act with greater energy, 
than when force or fear impel him, unacquainted 
with his deſtiny; if the times of ignorance have 


ever been times of ferocity, intrigue, meanneſs, 


and impoſture; if defeRtive intelligence, by caſting | 
a vell over all things, by rendering every right un- 
certain, by changing, obſcuring, and perverting 

9 and doctrines, have imbrued thrones 
altars in blood, have given birth to tyrants . 
bels, have offered to error ſo many martyrs, to truth 
fo many victims, to fanaticiſm ſo many piles, to 
— ſo * ſollowers, * ſo many 
* 


hypocrites and ewes. if nin in ignorance 


the prince be neyer ſafe from the people, the people 
never ſafe from the prince; if reſpect be but mean- 


neſs, empire but force, obedience but. fear; if the 
magiſtracy be arbitrary, laws. uncertain, errors 
eternal and, venerated, corrections 
derided, public opinion deſpiſed, adminiſtration the 
patrimony of flatterers. who ſurround. the throne, 
betraying the prince with one hand and t the people 
with the other; if true wiſdom, ever acc 


by juſtice, humanity, and prudence, invite not men 


to crimes: if, ſecure; of obtaining ſooner or later 
the triumph ſhe deſerves, ſhe have ho need, like 
Impoſture, to purchaſe it with the blood and mif- 
fortunes of mankind ; if philoſophy by proclaiming 
truth with intrepidity and zeal, by demonſtrating 
| to, mankind the. tragical effects of the tyranny, 
ſuperſtition and madneſs of kings, the preju- 
dices of the people, the ambition of the nobles, 


princes their true intereſts, and ſometimes obliging 
them to bluſh at their faults; have neither kindled 
the flame of diſcord,.. nor produced factions in 


the ſtate, nor ever, like ignorance, ſeized the 
dagger of regicide; in a word, if thoſe who rule, 


a well as thoſe who gbey, find their true intereſts 
in the improvement, of reaſon; it is right that the 


| Science of Legiſlation; ſhould. not be ſilent ona 
point ſo intereſting, though ſo much neglected ih 


3 it is right the ſhould examine what 
3 oppoſe this — and what are 


the 


ous and 


and. the corruption. of courts, by diſcovering to 


14 1 
the means tg remove them; what the direction to 


be given to taletits; how under the aufpices of li- 


berty to recall them to the ſtudy of their country; 


how to alienate them from purfuits more ſplendid 
than uſtfit: It is right ſhe ſhould conſider how the 
meditatiom of philoſophers may be made to pre- 
cede the operations of government, and the mini- 
ſters of truth to prepare the way for the miniſters 

of princes, in all that regards the public welfare. 
"She mould confider how to avail herſelf of their 
migiſtry in order to diſpoſe the minds of men to 
neceſſary reformations and uſeful novelties; how to 


profit dy diſcuſion, that fertile parent of truth; 


diſcuſſon, produced by the diverſity of opinions, 
when authority ceaſes to influence the pen of the 


writer and retards not the courſe of his ſpeculations; 
how to direct all the different talents of men to 


one common object; how induce the fine arts 


themſelves to pay a tribute to public utility; how a 
find out and multiply the channels whereby the 

ſuperior underftanding of the capitals might be 
diffuſed over the provinces, and the precious depoſit 
of uſeful knowledge be rendered more common; 
how finally to obtain, that the citizens themſelves, 


even thoſe employed in the moſt ſubaltern arts, may 


be informed of their duty to God, to themſelves, 
to their families, to the Nate; may entertain juſt 
ideas of the man and the citizen, and be ſufficiently 

n 
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Theſe are queſtions too imareſting. to be paſſed 
eee whoſe object is diſtinctiy to analyſe 
all the links which: compoſe that myſterious chain. 
We ſhall next turn our attention to religion. The 
principles whereby that part of the ſyſtem ſhould 
be regulated, which reſpects the worſhip and reli- 
t 
book of this wort. 

Lis. 5. Public order, . ge de ahe | 
liberty of the Citizen requiring that the law ſhould 
not ſeek to know or with to. ſee all ; that aythority 
ſhould pauſe at the entrance of the citizen's habi- 
tation, and reſpect this aſylum of his peace and of 
his liberty, that ſhe ſhould not ſeek to penetrate 
into his thoughts or his intentions, but leave free 
the courſe of his deſires and conſider him innocent 
though guilty, as long his guilt be not manifeſt; 
in a word; detaching from the cognizance of the 
law all chat is hid from her eyes, requires, at the 
- ame time, that another rein ſhould ſupply this 
judge, another code ſhould regulate the ſecret 
actions of the citizen, coutroul his ſecret tranſports, 
encourage his hidden virtues, and direct his very 
undiſcoverable defires to the common good; ſhould 
in ſnort oblige him to be juſt, honeſt, and virtuous 

even in thoſe places, at thoſe momento. and under 
| -thoſe.circumſtances in which de is far removed 
from the eyes of the la and her miniſters. This 
* a of * 3 ** 
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infidelity, nor corrupted by ' bigotry: The to 
ertremes, whereof a conſtant experience teaches 
us that the firſt is always the conſequence of the 
ſecond; © "one of which deprives religion of its 
power, und the other makes it the inſtrument | 
of erinies, enormities, and horrors, which tumhe 
diſgrace of humanity, already too oſten accom- 
pany the 'blosdy ceremonies of ſuperſtition; theſe 
. ee 
e Pn | 
To this e odjeſt ther will be directed all 
ae rinciple Wn. we 3 . in 
N * 25 3x Nine 6 
Wie — into the aum of chat pro- 
g tecden which legiſlation ſhould afford to religion 
and worſhip; what dire and what indirect means 
it ſhould employ to prevent the two extremes 
whereof we have already ſpoken; what privileges 
it ſhould grant to the clergy, and what dependance 
it ſhould require in return; what rights ſhould be 
given to the elders of the church, and what ſpecies 
of magiſtracy ſhould watch over the uſe they might 
make of them; on what principles the article of 
 ecclefraflical immunity ſhould be conducted; how far 
real and pern immunity ſhould be ſuffered to 
extend; what reſtrictions ſhould be given to /oca/ 
immunity, and whether it afford any encourage- 
ment to crĩmes; what requiſites the law ſhould 
demand from each individual of the clergy, and by 
har proportion their number ſhould bo regulated; 
brand 6 deſerve the partiality of 
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the laws, and whether, any of theſe orders may be 
either aboliſhed. or reſormed what ſhould be the 
age of perſons conſecmted to holy offices, and what 
directian the. laws may give to their preaching ; 
laſtly, what. means ſhould, be adopted to provide fog | 
their.wanzsz; a; ſubject peculiarly intereſting, on 
which endleſs reſorma have bv all erg endleſs 
_ writings publiſhed, but.which.w remain un- 

ſettled until a remedy for the evil in its origin ſhall 
be diſcovered, until z. reformation. ſhall be. directed 
to the very nature gf the clerical reyenus. 
Having examined thele particulars with all the 
reſpec dys tothe; ſanctuary and to its, miniſters, 
we ſhall turn our view to the .laws which, xeſpect 
property : theſe will be comprized in the ſnd, book 
of. this. wark. 17 £ 0 ern ow Sd at” 
LIE, 6. Every 3 right which a man 
poſſeſſes of diſpoſing of a thing, is called property: 
it cannot pals either for ever, or for a limited time, 
to another without his free conſent. , This conſent 
is either. cxpreſſed, tacit, or implied. Laws, the 
guardians of, the property of every citizen, . 
violence and theſt, by threats of puniſhment ; pre- 
vent fraud and deceit, by — — 
cumſtances that ſhould accompany this conſent in 


order to render it valid: hence ariſe the ſolemnities 


required when it is expreſſed,” the marks which 
indicate it when tacit, the conjectures that afford 
a foundation for ſuppoſing it when implied: hence 
the legal requiſites ſought for in che perſon vb 
grants it; the different titles whereby he may 

„ 1: ©» 6 eto) 


either for ever, or ſor a" given time, diſpoſe of 


a Thus have we reduced to a ſingle po 
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it in favor of another; the different rights ariſing 


from theſe various titles, and the different obliga- 
tions thence derived ; hence the legal diſtinction 


between pads and contracts; hence the privileges 
in favor of minors, and all whom the law conſiders 
as ſuch; hence the remedies for frauds;ꝰ hence the 
theory of preſtriptions; hence the origin, che rea- 
ſon and ſolemnity of teſtamenits;/ hence that of 
ſucceffions a inieſtato, hence, in a word, all the 
expedients diſcovered by the laws to protect the 


Property of each individual from the ſhares of 


fraud, and all the means employed” by them to 


int of view 
the motive of the numberleſs laws 2 now com- 
poſe the eivil codes of Europe, and which have 
wandered widely from their mark by having ſought 


it with too much mi nuteneſs. In this part of the 
legiſlativs ſcience wwe ſhall only propoſe a reduction. 
By unſolding this ſyſtem, by diveſting it of all 


extraneous ſuperſtuity, by reducing the particular 


| theories of which it is compoſed to a few general 


principles, we ſhall endeavour to ſhew legiſlators 
with what eaſe that property might be ſecured 
by a few laws, which will be always precarious, 
uncenain; and ill-ſupported, as long as arms, 


intended to defend it, ſnall continue ſuperior to 
hs e - b. r ee 
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of them; as long as the multiplicity. ot laws, their 


abſcurity, and the language in which they are 


written ſhall keep them concealed from the people: 
as long as the oracles of Themis ſhall have occaſion 
for interpreters, and as long as there ſhall be wanting 
a hand diligent and daring, which, after having ga- 
thered the few roſes, that are to be found. ſcattered, 


among the innumerable thorns of the preſent juriſ- 


prudence, may collect into a pile all;that xemains, as 
2 facrifice to the God of juſtice and civil concord. 
Aſter having treated of property, we ſhallꝭ at 
| length ſet bounds wo thin work with a ſhort treatiſe 
on laws relating W the good 
order of families. l NAA die rst 
Las. 7. A end- eng of every Body de- 
pends on the well-being of its-parts, ſo che good 
order of the State depends on the good order of 


families. A ſociety cannot, ſubſiſt without a go- 


vernor: on the ſame principle a family, which is 


but a ſavaller ſociety, bas occaſion far a head. to 
dite& it. This head: is the father, who. mult - 


neceſſarily be inveſted with ſome rights over the 
individuals compoſing the family, of which, fince 


religion, politics, and humanity have combinad eo 


oppoſe domeſtic ſlavery, the wife und the children 
are now become members. We ſhall next inquire 


What rights the law ſhould grant te che father 
over the firſt, and what over the ſecond. The 


wonted bias of mankind to extremes, has och 
fioned an infinite oppoſition hetuj cen antient and 


modern legi ſlations on this . The antient 
. eee 3 


' 


a power of killing the wife ſor having drunk even 


t 1 


| legiſlators certainly yielded 266 much to the father 


but can it be doubted” that the moderns have alſo 


taken away too much? The fault lies equally in the 


prodigality of the former and the parſimony of the 
latter. The demonſtration of this moſt intereſting 


truth will ſerve as an exordium to the ſeventh book, 
in which, after haſtily ſurveying antient and modern 


legiſlations, ee e eee | 


wich the greateſt impartiality. y. 

We ſhall ſhow that if juſtice, ane kita 
and morality, 'were"injured by the privileges which 
the primitive legiſlators yielded to fathers of fa- 
milies; if the throne they ſought to raiſe ſor the 
father in the boſom of his family were too inde- 
pendent; if the right of diſpoſing of the liſe of 
his children endangered public authority; if the 
right of expoſing and ſelling them were an outrage 
to nature, though protected by the laws; if the 
power given to the huſband over the wife were too 


. extenſive; if it were rather a property than a-pre- 
eminence;* if it were a manifeſt injuſtice that the 


contract entered into for the propagation of the 
ſpecies ſhould give to one of the contracting parties 


a right of diſpoſing of the life of che other; if 


that were a ſcandalous law of Rome, which in the 
commencement of the republic gave the huſband 


with moderation of a liquor, the very abuſe of 
which was not forbidden to the huſband; if the 


right of divoroe, granted by the greater part of the 


N antients 
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* Trinfibant in mancipiam viri. Cicero pro Muren. 


1 1 

antients excluſively to the huſband, gave him an 
unlimited power. over the wife, without her being 
able to obtain a remedy for the abuſe of his au- 
thorityz* if in à word the antient legiſlator ex- 
ceeded the limits of right and juſtice, in their de- 
termination of the extent of paternal authority, 
we ſhall make it appear that the moderns are not 
therefore leſs blameable by whom it has been in ſo 

deſpotie a manner reſtricted or rather deſtroyed. It 
might even be ſaid with truth that public and pri- 
vate tranquillity have been more injured by the 

defect, than they ever were by the exceſs of paternal 
rights. The natural affection of fathers for their 
children was a great preſervative againſt» the un- 
happy conſequences of ſo extenſive an authority: 
and the very fear it inſpired muſt have rendered 3 
the occaſions for exerciſing it extremely rare. | 
Crimes muſt have been far leſs frequent in'families, | 
when they reflected on the ſtrength; the vicinity, 
the abſoluteneſs of an hand ever armed for puniſh- 
ment. The''extgnt then of the power and the ' 
ſituation of the perſon inveſted with it might 
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| the right of ſuing for a divorce was extended even to the wile; 
but the cauſes which authoriſed. her application, and the obſtacles 
which oppoſed. her ſucceſs were of ſuch a nature, that they almoſt 
ptr the advantages intended by the law. Among the Romans 

ve may be convinced of the innumerablediſficulties which precluded 

the wife from. obtaining a divorce, while it was attended with 
incanvenience on the part of the huſband, it will be aer e 
read Novell. 22, cap. 15, and Novell. 115, cap. 8, cap. 13, and 
3 14. All theſe ſubjects will n“ | 
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its abuſe? what influence might this novelty have 
| ay ths welder of bela what on manners? what 
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firument, were paternal authority deſtroyed, could 
_ remedy... the diſogder of families in which, as 


hath been obſerved, the ſtate is alſo involved. 
Where» could an authority be found, which like 


that of fathers might act at all times with the ſame 


have need of aſſiſtance to inforce a reſpect for its 
orders, nor of formality in delivering them; which 


could confide the execution of its decrees to an 


arm ſo near the mouth of the enactor; which could 
neither admit of prevention in the judge nor tar- 
dineſa in the executioner; which could cauſe its 
commands as ſoon. as given to be known, as ſoon 


- as known executed; which, in a word, (after the 


hw had fixed the juſt limits wherein it ſhould a&,) 
could afford no reaſon for apprehending any uſur- 
pation on the part MR n 
ſhould be veſted ?. = 

From ene eee 
of railing /anew- the edifice of paternal -authority, 


_ dized; and an ill-founded diſtruſt has now almoſt 


entirely deſtroyed./; But on theſe foundations with 


what materials, on what plan ſhould it be con- 


ſtructed ? what ſhould be the rights of this new 


| paternal magiſtracy ? what thoſe of huſbands? how 


far ſhould their. cares extend? what limits ſhould 


be ſer to their juriſdiction? what might be the uſe | 


of their authority? what the remedies to prevent 


1 
obſtacles would be oppoſed to this undertaking by 
the preſent ſyſtem of ſucceiony? What by the 
feudal laws; in thoſe nations, where 22 

-of chis antient Coloſſus ſtill exiſts? : 
Theſe wilt be thi objects'of, ur diſcuſſes init 
cents tend)! laſt book; and this is the plan 'of a + 
work of which I offer two volumes to the public. 
Joo vaſt and too delicate-a ſubject is this to de 
Wr dadies! 1 confeſs, it is ſuperior to 
my ftrerigth; my knowledge, my tulents; but Tam 
bold to ſay it is inferior ta my zeal. * Aimidif che 
errors which will perhaps be found ſcattered hie 
amidſt the low ſtile in which the-moſt ſublime 
truths will be delivered, amidſt the infinite defetts 
to be diſcovered} my heart will aua appear— 
which ambition has not contaminated, intereſt has 
not ſeduced, fear” has not debaſed. ; public 
zeal: with which ba — ies baby rf. 
This is the foundation of my hopes: * 
mn true right to fame. 
dSages af the earth, philoſophers af ever hacks 
—Qallye to whom the Gicred depoki of knowletgt 
is intruſted, if ye would live, if ye would that 
your names ſhould remain engraven in the temple 


of memory, if ye would that immortality ſhould 
crown your laboyrs, employ yourſelves on theſe 
ſubjects, which, over two thouſand leagues of 
ſpace, and after twenty *centurics, continue to be 
intereſting! Never write for a man, but for man- 
kind: unite your glory with the eternal intereſts of - 


the 


— T3 
e abhor the talents ſo often poſſeſſed 
by ſlaviſn ſouls that burn a ſervile incenſe on the altar 
of adulation: fly the timid and venal ſpirit which 
knows 50 ſpur but intereſt, no rein but fear; 
deſpiſe: the vain applauſe of the vulgar; and the 
mercenary gratitude: of the great, the chreats of 
perſecution, and the deriſion of ignorance: boldly 
inſtruct your brethren and freely defend their 
right. Then ſhall : mankind, intereſted in the 
hopes of happineſs to vhich you point the road, 
hear vou with tranſport: then ſhall. poſterity; 
grateful to your labours, in public repoſitories 
inguiſh your writings: then, neither the impo- 
tent rage. of tyranny, nor the intereſted clamours 
of fanaticiſm, nor the ſophiſms of impoſture, nor 
the cenſures of ignorance, nor the fury of envy, 
ſhall avail to bring them into diſrepute, or bury 
thera. in obliyion: they will paſs from generation 
to generation with the glory of your name; they 
will be read, and perhaps waſhed with the tears of 
thoſe, who would never have / otherwiſe "known 
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THATEVER b e eee 
VV prior to the formation of civil ſocieties, what- 
ever the æra of theſe unions, whatever their pri- 
mitive conſtitution, whatever the plan on which 
they were framed, doubtleſa by one cauſe they were 
produced, to one principle they owe their birth: 
the love of preſervation and tranquillity. I am not 
ſo. extravagant as to conceive that the ſtate of 
nature, anterior to civil ſocieties, could be ſimilar 


to that of ſavages, as ſome miſanthropical ſophiſts 
pretend: nor ſo ignorant of the organization of 
my own ſpecies or of its diſtinguiſhing characte- 
riſtics, as to 'believe that man was born to wander 


of 


in the woods;”or chat a ſtute of ſoclety is A ſtatẽ 
— 1% F $3 £ 1 et as rn 12 6. EDT 
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| beſtow ob him 


idea to certain 


determined by the unconſtrained exertions of his 


„ has 


| TRE © 
Far from being miſled by ſo erroneous an opi- 
nion, I am bold to 


auguſt and admirable of his productions, had he 
not intended man for ſociety. For to what end 
which is matured only by 
communication and the ſociety of 3 
Wherefore to the cry of ſenſation, (which compre- 


hends the whole language of btutes,) add the ej—- 
clufve gift of ſpeech?. why diſtinguiſh him by the 


ineſtimable advantage of attaching every poſſible 
| of convention neceſſary for 
tranſmitting - his to others? wherefore 
F dere arams and 
ſtimulates every action? why cauſe man alone to be 


own will, and excite this will (io prevent his being 


| deceived in determining on the various objefts 
. preſented to his mind) to ſeek an inſtruction which 


can never be obtained wighout the aid of aſſocia. 


why refuſe to endue all men with the ſame degrees 
of ſtrength, of | induſtry, of genius? why render 
them diſpoſed to different occupations,” and” dif. 
ferent profeſſions? wherefore inſtill different defires, 
waits, and appetites?* why render man ſuſceptible 


'of = altinade of paſſions; which, abſtracted from. 
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that the author of nature 
| whuld have acted! inconſiſtently towards the moſt 


tion? why enure him to ſociety by a long infancy? . 


| 


141 t 
ſociety, can be of little avail fince they are by no 
means calculated for a ſolitary being? why inſpire 
him with an ambition . 


| 


Weir . why Punt in his 


_ thip, an n te paſſions, — 
the moral ſenſe of a well-conſtituted mind, oblige 
him to acknowledge the fingular want of partici- 


a pating with others his own exiſtence? why, in ſhort, 
| reſtrain not his appetites within the narrow ſphere 
that confines thoſe of all other beings on the 


ſurface of the globe, that is, in ſatiefying phy- 
_ fical neceſſities; which, as they offer themſelves to 
man only at intervals and particular moments, leave 
behind them a void, which demonſtrates their in- 
fufficjency'to afford us happineſs, and inſtructs us 
that the ſoul has its wants like the body, wants 
{| E am 
| | focial affections. 
Theſe few obſervations will, 1 inagindy file 
to prove that ſociety is coeval with man himſelf, 
ating in the ſavage, wandering amidſt the woods, 
we behold not man in a natural, but in a dege- 
nerate ſtate, man living at enmity with his nature, 
and inconſiſtently with his deſignation; ' in few 
words, the ruin and degradation of the human 


ſpecies rather than the living image of its infancy. 


td have rt” 
: aſſocia. 


Tus am 7 the fir in believing ſocie 
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din, of which {am ſpeaking, bore oo reſemblance 


nnn. 
1 is not to be ie Sn cb; de- 
Anichendive cngither, ſhould have originally re- 
- nounced their independence, betore they had expe- 
_ rienced the want and the expediency of ſuch a 
facrifice. Primitive ſociety then could not have 
deen organized on civil principles. It muſt have 
been purely natural: a ſociety in which the diſtinc- 
tions of noble and plebeian, of maſter and ſervant, 
were unknown; alike unknown, magiſtrates, laws, 
puniſhments, and civil burthens :—a ſociety whoſe 
only incquality aroſe from ſtrength and vigour of 
body; which acknowledged no law but that of 
nature, no bonds but thoſe of friendſhip, mutual 
wants, and the ties of kindred :—a ſociety whoſe 
members had not yet renounced their natural in- 
dependence, nor depoſited their power in the hands 
of one or more individuals, nor entruſted to 
any the cuſtody of their rights, nor placed under 
the protection of the laws their life, their property, 
their honor: —a ſociety in ſhort where every man 
was ſovereign, . becauſe independent; magiſtrate, 
becauſe guardian and interpreter of the law en- 
graven on-his heart and judge, becauſe arbiter of 
the diſputes ariſing between himſelf and his aſſo- 
ciates, and avenger of his own wrongs. | 
But unhappily ſor our ſpecies, | a yt Ba Sal 
conſtituted. could not, among men, be of conſi- 
ceded to beavers alone the difficult art, or rather 
ef : : ; the 
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the pleaſing faculty of combining union wirh inde- 

pendence. That inequality in ſtrength᷑ and vigour 
of which we have ſpoken, (the only inequality not 
to be eradicated from theſe primitive ſoeieties) 
with the lapſe of time, and dus the paſſions began 


to unſold themſelves, muſt have produced the 
greateſt diſorders. Moral equality not being able 


to ſtand its ground againſt phyſical inequality, muſt 
neceſſarily have fallen under the weigh. of ſuperior 


force. The weaker muſt have been expoſbd to the 
.caprices of the ſtronger, as long as the outrages af 
ſtrength were better ſupported, and more zealouſly 
defended than the juſt claims of imbecility.. The 
very ſubſiſterice which the labor of the individual 


had procured muſt have oſten become an object of 
rapine for one more powerful than himſelf. His 
honor, and even his exiſtence were precarious 
bleſſings, of which he was every inſtant in danger 
of being deprived, whenever they were expoſed to 
the attacks of a malevolent ſpirit, united to a body. 
more robuſt than his on. Diſtruſt, uncertainty, 
fear, muſt have continually interrupted the repoſe 
of theſe. primitive ſocieties. A remedy for this 


evil was neceſſary, and one only could be found. 


We have ſeen the impoſſibility of deſtroying phy- 

ſical inequality, without ſacrifieing moral equality. 
We have ſeen thar to be preſerved," and preſerved 
in tranquillity, it was expedient to give up inde- 
pendence. We have obſerved the neceſſiiy of 
creating a public energy, which might be ſuperior 
era D . to 


yh 
j 
4 
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_ "collefave" ſtrength ef ithe people. We have ob- 
| ſerved, in fine, that this public energy ought to be 
Influenced by a principle of public reaſon, which 


K 


Aer private force, and which could only. reſolt 


From. the aggregate of private powers. We have 


een che expediency of creating a moral agent who 


might repreſent the public will and poſſeſs the 


might interpret and expound the law of nature, 


cherchy eſtabliſhing the rights, regulating the duties, 
und pteſrribing the obligations of every individual, 


not oniy with - relation to ſociety in general, 


but to the members ſeverally compoſing it;— 
might eſtabliſh a rule, to which, while the citizen 
adapted his action, no cauſe of apprehenſion ſhould 
ariſer— might ereate and ſupport regulations, cal- 
culated to maintain an equilibrium between the 

neceſſisies of every citizen and the means of 


Prifying them; might finally compenſate the 


- Gacrifice af independence and natural liberty, by 

the acquiſition of all the inſtruments neceſſary for 
enſuring the proſernc/ion; and tranguillity.of thoſe, 
Fee eee eee 5 
e ſo many advantages. iet i en 


|>#binis Grorigin. and motive of cixil ſweietien, 


0 their laws, and ———— _—_— 4 
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5 we citinen is the ſole and univerſal object of the 


legiſlative ſyſtem, let us, before we proceed, exa- 
3 
Principle, 
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principle, and the conſequences derived from it, 


that we may thence obſerve in what manner e 
Ne Egan s led 1 this emen = 
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of Tranguilliiy and Preſervation, and the * of 
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regards ſecurity. 3 
means, and to be tranquil we muſt oonfide. 

Ihe means of exiſtence are reducible. to two 
claſſes—thoſe | which relate to the indiſpenſable 


a ſituation of experiencing a certain ſpecies of fe- 


eee from a certain proportion of caſe 
and public convenience. I do not mean by eaſe 


or public convenience the exorbitant riches of 
ſome claſſes of citizens, much leſs the ſituation af 
| thoſe who immerſed in. indolence may with im- 
punity foſter this vice ſo deſtructive to ſociety, 
The enormous wealth of ſome citizens, and the 
indolence of others, imply the infelicity and miſery 
of the majority. This civil partiality is contrary 


to the public welfare. A ſtate can only be called | 


rich or happy in a ſingle inſtance : when every ci- 


tizen by the prudent. employment of certain hourz 
ceun with convenience ſupply his own wants, and 


D2 OO a thoſe 


Peer gate exiſtence; and tranguillity 1 


. Wants of life, and thoſe which place the citizen in 


| 1 $2 
thoſe of his family. Unceaſing labour, «life fps 
ported with difficulty, can never be a liſe of hap. 


pineſs. Such the fables of antiquity repreſent was 


the hopeleſs condition of the wretched Syſyphus. 
Not an inſtant was at OT: fince he owed 
them all to labour. 


It is therefore neceſſary that - fare ſhould be p 


rich, and that its riches ſhould be well diſtributed: 
theſe are objects of the principle of preſervation. 
But this is not ſufficient. It has been ſaid, that 
man muſt not only be preſerved, but be preſerved 
in tranquillity: and to be tranquil it is neceſſary he 
ſhould confide. He fhould- confide in a'govern- 
ment that will not uſurp his right; in a magiſtrate, 
who, deſtined to be the guardian of the laws, will 
not abuſe this ſacred depofit to oppreſs him; and 


he ſhould confide in his fellow-citizens. He ſhould 


be aſſured that his peace will not be diſturbed, that 


his life, protected by the laws, will not be ſacrificed, 


except in one inſtance—when his crimes! have 
| obliged him to refign the invaluable right of pre- 
ſerving it ;—he ſhould be convinced that property 


attained by a juſt title, is a property protected by 
the whole ſtrength of the nation; that additional 


reſources, acquired without violating the rights of - 


others, are the only ſacred acquiſitions; and that the 
labour of his hands, as well as its e is de- 
fended by the public power. 


Theſe are the refults of the univerſal A of | 


n and tranquillity. Wy pan of 1 4 | 
I tion 
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ion muſt be directed to the procuring one of theſe 


advantages for ſociety. - _ 
Nou it is on this account, (as bath been before 


Aid in the plan prefixed)' that 1 divide laws 
into various claſſes, diſtinguiſhing them rather by 
the effects they ſhould produce, than by the rela- 


tions they may bear to each other. 

But before we particularize theſe laws, before 
we enter a chaos, where the. matter is ſo confuſed, 
and the objects ſo multifarious as to demand the 
utmoſt force of method to prevent our being be- 
wildered; it will be right to premiſe ſome general 
rules, without which the ſcience of legiſlation will 
ever remain vague and uncertain. This is the 
object of my firſt book, I ſhall begin by demon- 
firating the nee of theſe rules. 


X 


— 
© 


CHAPTER III. 


Legiſlation, as well. as every other Sience, ought to 
have its Rules, and its errors are always the Jeveref 
' misfortunes that can befall a nation. 


than a right line. Geometry offers us many 
rules for drawing a perpendicular. Painting, 
ſculpture, architecture, have their eſtabliſhed pro- 


portions, beyond which preciſion is not to be 


found. Without a rule the right line meant to be 


* deſcribed, would eaſily degenerate into a curve. 


„ Without 


* * 


A Curve may be deſcribed mich 3 facility 
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Without the aid of a quadrant, you will perhaps 
draw an oblique line, while you intend a 
dicular. Unaſſiſted by tho rules that aſcertain the 
proportion which the parts ought to bear 10 each 
other, and to the whole, often would the painter 
and ſtatuary form monſters, and ag often would 
the architect be deluded, as well with reſpe& to 
the ſtrength as to the elegance of his buildings. 

The nature of man being incompatible with 
. preciſion and arbitrary perfection, every ſcience 
has occaſion for rules, and is improved in propor- 
tion as theſe rules are perfected. Can the ſcience 
of legiſlation be F 
| conſtant and univerſal? 2 

To aſſert that the rules of legiſlation are founded 
only on the will of the legiſlator, is the language 
of deſpotiſm and tyranny: and ignorance alone can 
induce us to believe, that while revolutions are 
. continually changing the complexion of affairs, and 
the aſpect of ſociety, the ſcience of legiſlation muſt 
necefarily remain deficient-as to fixed, determinate, 
and immutable principles. 

The ſtate, it is true, is a complicated machine, 
the wheels that compoſe it are not always the ſame, 
the powers which govern its action are often diſſi- 
milar: but this does not prove that the rules by 
which we are made acquainted with the operation 
of theſe different powers, and the various purpoſes 
to which we ought to direct their influence, may 

nor be ſertled and invariable, IN 4 


5 0 J 4; 


7 


* 


fo 
depends, and in which the conſequences: of: every 
error may be more deſtructive to nations than the 
ſevereſt misfortunes Heaven can inflict, ſhould be 
vague and uncertain; deprived of eſtabliſhed prin- 
ciples, and deſtitute of rules. The different modes 
of thinking prevalent among men, the infinite and 
obſcure combinations of our ideas, (which often 
originate in principles falſe in themſelves, but dear 
to all who adopt them) relations, prejudices, and 
maxims ever varying, unite to offer us indiſputable 
proofs of the neceſſity of a guide to prevent our 
being led aſtray on the imm and * 
of legiſlation. 

How many evils might mining have avoited, 
had they always been bleſſed with and conſulted 
this guide! Nothing is more eaſy than to fall into 
an error of juriſprudence; but is there aught more 


difficult to be remedied, or attended with more 


pernicious conſequences? A province loſt, a war 

unadviſedly undertaken, are evils of the moment. 
A fortunate occurrence, the victory of a day, may 
compenſate the defeats. of years: but a blunder in 
politics, an error of legiſlation, may give riſe to 
preſent er and ney the _ * 
to come. 
Fßparta, — by the arms'of neigh». 
bouring powers, was always ſcen to riſe more 
formidable from oppreſſion. The celebrated de- 
feat of Cannæ tended only to inſpire the Romans 
vith.greater courdjgy)-Bu fatal experience has of- 

. ge Da e ered | 
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fered: us 8 too frequent of remarking, 
that a fingle edict in matters of finance, proceeding 
on an erroneous calculation, has rendered barren 
the moſt fertile countries, and deprived the ſtate 
of myriads of her citizens; that a ſingle error in 
5 juriſprudence has been ſufficient to block up the 
ports of nations, and divert to une ee Pix 
riches of the ſtate. + 
| ' What a pedacte do the politic annals of e. 
dern Europe exhibit. to our view! / 
2 ea ee four or five 
potentates by turns vanquiſhing and vanquiſhed, 
and hurried in an inſtant from greatneſs to humi- 
liation. If we explore the cauſe of theſe political 
revolutions, we ſhall trace their origin to the defects 
of the government. Beginning with Spain, we ſhall 
 _ obſerve, that this nation, which under Charles V. 
was the ſource of all the great movements in 
Europe; this nation, which having been the firſt 
to raiſe trophies of victory in a new hemiſphere, 
enjoyed an unrivalled opportunity to unite all the 
advantages of the moſt fortunate ſituation, and 
moſt fertile ſoil in Europe, with a dominion over 
the richeſt countries of America; this nation, which 
might have given laws to the earth, and have diſ- . 
covered within herſelf materials adapted for eter- 
nally eſtabliſhing the foundation of her greatneſs: 
we ſhall find, I ſay, that it is not only to the 
expulſion of the induſtrious Moors, (an event 
which was followed by the inſtantaneous and inſup- 
2 6 of contributions and n but 


perhaps 
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. much rather to a falſe principle of economy | 
and the legiſlative errors which this erroneous prin- 
ciple has occaſioned, that Spain owes the loſs of all 
theſe advantages, and the preſent deplorable ſtate 
of her agriculture, her induſtry, her population 
and her commerce, a ſtate from which ſhe has not 
been extricated by all the glorious exertions of 
her preſent adminiſtration. Unenlightened, and 
by no means citizens of the world, her legiſlators 
not aware, that without increaſing the opulence 
of her . neighbours ſhe could not preſerve her 
own; that without diffuſing over the reſt of 
Europe a portion of her metals, ſhe could not 
preſerve the reſidue; that by continually augment- 
ing her ſtock of ſpecie, while that of other European 
nations failed to increaſe in proportion; her agri- 
culture and induſtry depreſſed by the exorbitant 
price of their products, and unable to ſtand in 
competition with the agriculture and induſtry of 
foreign countries, would be driven from the ſtate, 
and in conſequence draw with them all thoſe trea- 
ſures, of which, as we have already obſerved, a 
portion ſhould have been ſacrificed for the pre- 
ſervation of the remainder ; ignorant that gold and 
ſilver were gifts of America, which Spain could 
not retain entirely for her own uſe, but that con- 
tent with reſerving ſuch a proportion only as would 
have occaſioned the balance of relative riches to 
incline to her fide, ſhe ſhould have reſigned the 
reſt to her neighbours: unacquainted, I ſay, with 
this important froth, her legiſlators by laws, par- 


ticularly 


GC . 7; 

ticularly dirocted to prevent theſe metals from: 
going. out. of the ſtate, have-ruined the agriculture, 
population, and induſtry of a country, which by its 
inſatiate thirſt for gold, is become like an hydropic 
body, incapable of e e in which it. 
had inge te r.? 
Paſſing from Spain to France, we ſhall han * 
2 in the legiſlative. ſyſtem, the cauſe of the 
Spain the ſovereign of Europe, is become like her 
a victim to the errors of her laws, and the extra- 
 waganceof her legiſlators. A ſingle edit, dictated: 
by the ſuperſtition and fanaticiſm of an aged prince 
In the declining years of his life, (which are uſually 
years. of imbecility) and a fingle error of one of 
his miniſters, which changed the whole ſyſtem of 
economical legiſlation, have done more injury to 
France than ſhe has derived benefit from her forty 
ears of victory, her celebrated warriors, her aca- 
demies, her great men, as well. in literature as in 
the arts, or from her deſpotic influence in Europe. 

The baniſhing from their country a portion 
of her citizens, whom error had deluded; not 
only gave a fatal ſtab to her population, but 
deprived the ſtate, at the ſame time, of trea- 
ſures of arts, which theſe unſortunate exiles of- 
cred to other nations, who clearly faw their in- 
| n A EAR r- 


„„ e e te ee ge Spain 
will de more fully explained, as well as thoſe about to be mentioned 
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ef the productions of art to thoſe of nature, 2 
reliance - on the hands of her citizens, rather 
than on the ſertility of her country, while it 
deprived the earth of huſbandmen, in order ta 
procure inventors of faſhion, and manufacturers of - 
ufa, gave France a deceitful and precarious proſe 
| which has vaniſhed before the progreſs of 

8 and offered to other nations an 
opportunity of impoveriſhing her, by enriching 
themſelves, The firſt in taking advantage of this 
diſcovery was England, to whom France was 
ſoon obliged to yield the pre-eminence, But this 
fame nation,“ after having ſo long triumphed 
on every ſea, in every port, on every ſhore; aftex 
baving humbled. all the potentates of Europe, 
and extended her influence over the commerce 
of the two hemiſpheres, is now on the brink of 
win, from the want of a ſagacious legiſlator, who 
might have inſtructed her, that a parent, whoſe 
children are not numerous, ought. not to lend her 
offspring to others; that - Great-Britain, with ten 
millions of inhabitants, was not in a ſituation of 

peopling ſo many colonies; that her population 
Was ee 2 nnen 
inſtead 


Ba W mat be relnbdaba; PO 6 1 
TY England was engaged in a ruinous war with her American 
colonies, from which the moſt fatal conſequences were apprehended 
by the acuteſt politicians. This remark. is offered in juſtice to the 
author, whoſe obſervations on colonizing are extremely judicious, 


| although a fortunate coincidence: of favourable events, which no 
 ſagacity could have foreſeen, has precluded ſome of his opinions 
from being verified, C0 ö 


England with deſtruction Tranſlator, 


1 


gative, of which an Engliſhm: 
prived, in whatever part of the world he may be 
ſettled; a prerogative which is perhaps the ſole 


| [| 60 
. Infteadof exciting her citizens to to abandon their 
country,” the laws ſhould have 'oppoſed a barrier 


to their frequent emigrations; that ſhe ſhould 
have been content with thoſe e R: bliſhments which 


were "abſolutely neceſſary for her commerce; in a 
word, while influenced by the univerſal: mania of 


reigning in the new world, ſhe ought at leaſt to have 


recollected, that a man who abandons his country 
to ſetve it beyond the ſeas, ceaſes not to be a 
citizen; that oppreſſion is doubt; unjuſt when it 
proceeds from a free people; |that moderation is 
the only ſafeguard of diſtant poſſeſſions; that 
obliging the colonies to an excluſive commerce with 


the mother Country, was an. injuſtice. which muſt 


continually have exaſperated them; to deprive 


them of the right of being excluſively judged by 
their on juries, was to diminiſh their confidence 


in the government; the condemning them to 
. arbitrary contributions was an outrage to their 


liberty; the taking from them the right of 
taxing themſelves was to take from them a prero- 


can never be de- 


ſupport of the liberty of England, a prerogative, 
to preſerve which, her citizens have ſo often ſhed 
their blood, and even dethroned their kings. In 
fine, a good legiſlator might have foreſten that 
theſe colonies, become. rich, would one day ceaſe 
to have occaſion for their mother country, and con- 


9 that it was e to aner and direct 
with 
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vith the utmoſt moderation, a people that would 


ſoon find their intereſt in independence. Another 
| diſorder might alſo have been prevented. At the 


helm of the Britiſn government, in theſe latter 


times, had a Liebe or a Pen preſided, theſe colt 
brated legiſlators would have ſhewn their country, 
that the abuſe ſhe has made, and every where con- 


tinues to make of her credit, by continually in- 


ereaſing the amount of her national debt, and by 
multiplying to infinity the circulation of paper re- 


preſenting a money that 5 does not exiſt, I muſt. as | 


well by the degradation of her ſpecie, as by-the 


-exceſs of taxes, enhance in proportion the price of 5 


labour, an increaſe which muſt give England a 
vaſt diſadvantage, in competition with every other 
nation, and which in the end cannot fail to occa- 
ſion the ruin of her induſtry. Theſe ſimple re- 
flections, which a wiſe legiſlation would not cer- 
tainly have paſſed over, far removed from the eyes 
of the Engliſh, may cauſe the fall of a kingdom 


hitherto remarkable for N penetration * all 


that concerned her intereſt. WO 
Melancholy reflection! nations as well as, men, 


have: their moments of imbecility. England de- 


«lines; ſhe. multiplics inſtead of diminiſhing her 
contributiqns; ſhe loſes, her influence in Europe, 
from a wiſh. of extending it too far in America: 


of both ſhe may ſoon be deprived ; and the 


ſeeptre of Europe, after having paſſed from Spain 


anto France, and. from . France into England, in- 


e mp * laws, ſeems now about to 1 fixed 


rr 


x Jaws from this ſober nation? Th 
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eme 0 ay receive — 


ode of. Catherine 
uſſonds me more copious ſubje | of. thought than 
vie fleev ſhe has frationed in the Archipelago, _ 

For attaining thoſe rules, of which, we haye de- 
monſtrated the neceflity; for avoiding thoſe errors, 
of which we have unfolded the — effects, 
A vegin. by diſtinguiſhing 'the-#4/olw/c- goodneſs of 
Au from their w/atrve goodneſs. In the explana- 
tion of this double character of perfection, which 
very law ſhould poſſeſs, are 2 nprized all the 


33 will ny farſt attention. 
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Y the Ae groaneſe of vs, 1 ict "aka 
harmony with thofe uni Aimee principles 
_ Which are common to all natit wh to all govern- 
"ments, and adapted to all climates.” In the law of 
nature is contained the i Able principles of 
what i juſt and fit on eren « aſion. It muſt 
be apparent, that from this fertile ſource the 
legiſlator may derive numberleſs advantages. Of 
the laws of nature no man can bi ignorant. They 
are not the ambigupus reſults of the maxima of 
| moralifts, nor do they ori inate in the fruitleſs 
" dts 


* 


| { 6 J 
meditations of philoſophers. They are the diftates 


of that univerſal principle of reafon, that moral 
| ſenſe of the heart, which the Creator has inpreſſtil 
on every] individual of our ſpecies, as the living 
criterion of quſtice and of honour; a reaſon which 
| ſpeaks to all men the ſame language, and preſcribes 
at all times the ſame laws; which is more antient, 
ſays Cicero, than cities, than people, than ſenates; 
which has a voice more powerful than that of the 
Gods, which is inſeparable from the nature of 
thinking beings, and muſt ever continue to fubſiſt 
| in ſpite of the oppoſition of contending paſſions, 
in ſpite of tyrants who would have drowned its in- 
fluence in blood; and impoſtors who * 
annihilated its powers in ſuperſtition. 
The ſavage feels no leſs than a Locke, char the | 
prey killed by another cannot be his; that the 
| produce of a ſoil cultivated by his neighbour cannot 
belong to him, without the conſent of the pro. 
prietor; and that nought but ſelf-defence can give 
one man 2 right over the life of another. Tha . 
decides the moral principle, the dictate of nature, 
the unerring guide of laws. 

But have legiſlators always conſulted this guide? 
Have not its directions been ſometimes neglected, 
even by thoſe who have made the greateſt parade 
of moderation? I cannot but compaſſionate te 
miſeries of humanity, when I obſerve: a Plato be- 
traying opinions worthy alone of an' ignorant tyrant. 

If a ſlave (ſays he) whilſt he is de hin- 
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was been attacked, let -him: be puniſhed as a parri- 


cide.“ Does ſelf. defence then become a crime in 


the perſon of a ſlave? and what is a ſlave, but a 
man unſortunately fallen into the hands of another 


while defending his liberty, his country, his rights? 
The legiſlations of antiquity, and particularly that 
of Rome, were in this inſtance ſcandalous. Slaves 


were even denied the name of men: By the Aquilian 
law the murderer of a ſlave; and the criminal who 
had killed a dog or W it were wn wwe} to the 


Game puniſhment.f / ad 


Political tyrants, are theſe” your es! do Unkirts 
nate men, how have your rights difappeared ! If 


nature had been always conſulted, would your ſpe- 
cies have been thus degraded ? Had Lycurgus, that 


admiration of antiquity, read in'the ſacred volume 


of nature, the unalterable doctrine of the preſer- 


vation of the ſpecies, would he have condemned 


all thoſe infants to periſh whoſe misſortune it was 


to be horn with a weak and delicate conſtitution ?$ 
or would he have permitted adultery, if committed 
at the inſtance of the huſband? I Every man, it is 

* Plato de Rep. | e 
| # Dia u. . . T. leg. 2. Ad legem ani. 


8 Debilem, „ 
Taygetum, qua Apothetas nuncupabant : quaſi nec illi ip, nec civitati, 


gui non efſet a primordio ad bonum habitum neque ad robur cumpa- 


| Tatus, expediret vivere. "M 20 Plutarch. Life of Lycurgus. 


Pe: | t Nam wiro natu grandiori exi Arens etate erat conjux, fi quem 
| probum et prudentem adoleſcentem carum haberet probaretque, jus erat 


— * bi windicare 
Plutarch. ibid. 
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„„ 
true, may give what is his oun; but amidſt Abe 


aggregate of rights poſſeſſed by mankind, many 
may be enumerated which are not ſuſceptible of 


being transferred or ceded: ſuch is the right of 


exiſtence; . ſuch wo . _ ee 


marriage. 

— e law of Gundebald, king 
of Burgundy, by which it is ordained; that the wife. 
or child of a man who had committed any theft, 
omitting to reveal the crime, ſhould be reduced 
to à ſtate of ſlavery. He mentions another of 


Receſſuinthus, which permitted the children of an 


adultreſs to accuſe her, and put ta the torture the 
family ſlaves. Now theſe are two laws; which, for 


the preſervation of morality, deſtroy nature, whence 


firſt dictates; and ſo great is the force of natural 


affection, that . it inſpires us with no leſs horror 
for diſcovering the crime of our parents, than for 


the crimes themſelves. The voice of nature 


approves the pleaſure we feel at obſerving. their 


concealment, The law will have them revealed; 


but nature commands us to ſecreſy. Would it not 
be folly to compare the energy of the one with the 


power of the other? The dictates of nature will 
always prevail over thoſe of force. Laws ought not 
to deſtroy, they ſhould rather excite ſentiments 


which oppoſe ſo many barriers to the torrent of 


crimes. _ 8 580 
1 er. Shame, 
„net n u ral cap; 4+ ie 


11 Vhis law is in the code of the ViGgoths, 6b, i, it. 4; Fea 


morals originate. . Filial love and reſpect are her 
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PEA TER® for example, 200 meter] emotion, ori- 
Pran. which eſtranges men from 
crimes. A law that attempted to deſtroy it, would 
law of Henry Il, which condemned the woman to 


death who ſhould be delivered of a ſtill-born child, 
in caſe ſhe had. not en revening her Pag 


nancy to a magiſtrate. fans HE) ud to 
+ Heaven forbid that 1 ud e with 10 vin- 


Aicate the enormous guilt of Medeas, who violating 
the moſt ſacred laws of nature, render theſe mi- 


ſerable infants the victims of their exceſſes! I only 


intreat a eee attention to the ur 4 


gi to offer,” 


Are there not exiſting laws which annex a certain 
Adler of infamy to clandeſtine births? character 


and modeſty concur in promoting this ſalutary 
| Thame. Is ithot then abſurd to expect, that Ne 
woman ſhould declare her crime to a magiſtrate 


The intent of this law of Henry was the preſer- 


vation of the child: an end which might have 
been obtained without making uſe of means ſo 
violent and unnatural. Informing ſome honeſt 


perſon among her acquaintance of her ſituation, 
who might have provided for the preſervation of 
the infant, ſhould have been conſidered ſufficient. 
Why puniſn a woman for the effects of natural 


_ modeſty? why confound with the crime of infan- 
ticide the accidental death of the child, occafioned 
by the want of ſuccours, which the fear of betray- 


ing her error ! prevented the among from affording? 
r . 
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Why, at the ſame moment, deprive the ſtate of 
two Citizens,” of the infant that -periſhes, and of 
the mother who might have abundantly ſupplied 
the loſs with a legitimate propagation? It is an 


| equal exertion of tyranny to require from a young 


woman the accuſation of her exceſſes, as to con- 
demn'a man to die by his own hands. A law of 
this nature cannot, in the ſmalleſt degree, tend to 
FOO n which I call abſolute.* 


2 „AT be of — I. which in 8333 
philoſophy, ſtill preſerves its vigour in France, afforded a proper 


opportunity to the Comteſſe du Barry, a favourite of the late king, 


to diſplay, perhaps for the firſt time, ſome traits of beneficence- in 
the caſe of a young woman .who had, been condemned to death, 
becauſe,” being with child by her friend, the had miſcarried of a 
ſtill- born infant, without having revealed her pregnancy to the 
magiſtrate. The ſentence of death having been already confirmed 
by the parliament, and the delinquent being prepared for ,execu- 
tion, a black ſoldier, called Mandeville, moved with compaſſion, 
implored the protection of the favourite, conceiving that this 
circumſtance ought on no account to ſhock her feelings. The 
event juſtified his conduct, the Comteſſe du Barry, influenced 
by the ſoldier's recital; wrote to the Chancellor the | 
letter; which demonſtrates what effect may be produced by 
AR 
tranſlation. 

« Sir, I in not acquainted with. your laws, but 1 Know they 
« are unjuſt and barbarous, contrary to policy, to reaſon, and to 


4 humanity, if they cauſe a young woman to be ſacrificed, who has 


„ miſcarried of a fil. Perm infant, without having previoully,de- 
« clared her pregnancy. From:the memorial which There i, 
« you will find this to be the caſe of the petitioner. >a 
„ It ſeems ſhe is condemned only for having been Wenns at 


rr it, from the operation of a 


« modeſty the moſt rational. I rely on your equity for a fuller 
« examination of this affair, but the unhappy woman deſerves 


ment. 


[ 68 ] 
hee Goat; whether theſe 
inet principles of morals may not, in certain 
caſes, be modiſicd. The reciprocal ſuccour of 
huſband and wife. is the dictate of nature. A law 
of the Achaians, however, releaſed the huſband 
of an adultreſs' from this abligation. By thu law, 
Jurely the precept of nature was not ſubverted, yet 
it underwent a modification : Nn 
wi Fon | * JOG 
| Marriage with the Greeks was a contract binding 
on both parties; but after the act of adultery, the 
| huſband and wife appeared in the eye of the law 
- as two citizens. Its views were entirely political. 
The legiſlator well knew that manners are the ſup. 
port of a nation. A law of Solon obliged children 
to maintain their parents, when oppreſſed by po- 
verty; but excepted thoſe who ſprung from a 


— Your ſenſibility wil Aiſa the reſt. 7 have th 
% honor, &.“ 

Theſe ſentiments of truth, ee 
little accuſtomed to its utterance, who had often cauſed her prince 
to ſacrifice it at the altar of pleaſure, failed not to make the deepeſt 
_ Impreſſion on the Chancellor, who, after having the affair re- na- 
mined, cauſed the delinquent to be acquitted. It is not however 
do de ſuppoſed, that the advocate for the girl ſhould have neglected 
io inſiſt on the ſame truths; but the eloquence of a favourite was 
better adapted to perfuade the Chancellor than that of an advocate. 
No who, after this recital, can refuſe me a ſentithent of compaſ- 
fion for the lot of a nation, where the ſecreſy, infpired by natural 
modeſty, is puniſhed with death, and where the mere letter of a 
favourite is ſufficient to revoke a ſentence confirmed by a whole 


— * with 
— The puniſhment acquittal igſpire me | 


1 @ ] 
expoſed by an infamous connection and laſtly, 
thoſe whom he had neglected to inſtruct in ſome 
art by which they might procure a ſubſiſtence.® 

Monteſquieu, in a ge $ reflecting on this 
law of the Athenians, ſays: * in the firſt caſe, the 

« Jaw conſiders that the father, being uncertain, 
had rendered their natural obligations preca- 
„ rious; in the ſecand, that he had ſullied the life 
„ which he had given them, and offered the 
« greateſt injury poſſible, to his children, by de- 

« priving them of their reputation; and in the 
third inſtance, had rendered that life inſup- 

« portable, which * found it ſo difficult 6 to 
« preſerve.” 

All theſe exceptions are but ſo many uſeful mo- 
| difications of the natural precept of maintaining 
- Parents. 

Revelation is the next object of the abſolute 
goodneſs of laws. If to this we owe the develope- 
ment and modification of the univerſal principles | 
of morals, laws ought neither to permit its alte- 
ration or ſubverſion. Such a conduct would be 
attempting to ſhake an edifice raiſed by a Being 
vho has the moſt eſtabliſhed rights to our obe- 
dience. Revelation ſhould rather. ſerve us as a 
| __ The Decalogue alone contains in few pre- 


eps, 


(7, 113-2 


| 8 Attic Laws, id. vi, de conmubiia . 
, & produBiione, & h, 


= See Plutarch's Life of Solon, 
J spirit of Laws, Ab. il. 


= 
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cepts, what ſcarcely a hundred moral codes could 
comprize;—the duties of man to God, to himſelf, 
to his brethren, are there lucidly defined. The 
internal and external worſhip it requires, is at once 
pure and pious. Superſtition and idolatry are alike 
proſcribed. _ The private peace of families, conjugal 
honor, and public. tranquillity, are the neceſſary 
conſeduf nces. Who can avoid obſerving the utility 
of ſo perfect a model? If any ray of humanity be 
diſcoverable amidſt the errors of the preſent juriſ- 
prudence of Europe, we owe this bleſſing to the 
eſtabliſhment of a religion, which by unfolding 

and explaining the principles of reciprocal affec- 
tion, and by equalizing at the foot of the altar the 
conditions of men, has ſet one ſeal more to the 
liberty of mankind, by proſcribing domeftic ſlavery. 
This antient grove, whoſe ſhade had in all ages 
covered the earth from one pole to the other, ceaſed” 
to overſhadow Europe after the eſtabliſhment of 
Chriſtianity. We may now reaſonably diſpute 
with our predeceſſors the firſt poſt by the throne 
of humanity and reaſon. Neither the Egyptian, 
the Grecian, nor the Roman Juriſprudence, as to 
this object, can be put in competition with ours. 
We ſhall not find in the hiſtory of theſe people 
one legiſlator who reſpected the undefinable rights 
of human liberty, or adopted the doctrine of its 
being unalienable. We ſhall not find one who 
even ſuppoſed that in the code of nature there is 
no title that can render ſlavery lawful, no price oy 
which it can be purchaſed. 


The 


ur N 
The iron logic which gives the conqueror 4 


ſuppoſed right over the life of the conquered, and 
thence deduces a right ſtill more fallacious, of 


adopted in modern codes; no longer does the civil 
law permit the ſale of our own liberty, or that of 


our children. When wars are terminated, the 


vanquiſher reſtores to his captives their country, 
their freedom, and their property. 1 The foldier 
is no longer in dread of ſlavery, —ſtill fewer appre- 
henſions alarm the citizen. 

A wretched infant is not, as in antient Rome, 
expoſed to the danger of being ſold by a parent, 
on account of his inability to procure its main- 
tenance.* The laws have now erected aſylums 
where indigence may ſafely depoſit the fruit of its 
pleaſures. The ſale of perſonal liberty is never 
valid with us, as it was in certain caſes among the 
Romans, A citizen is neither authoriſed nor 

95 EA 0 obliged 


x If this generoſty be not praftiſed by the pirates on the coaſt of 
Africa, the reaſon is, that with them the ſtate. of war is perpetual. 


| * The Jaws of the XII Tables, which gave parents an unlimited 
power over their children, r 


See Gotofred. in fragm. ad. LL 12. tab. bb. x. tab. 4. 
privilege. was, afterwards, condemned by laws nt 
antient tables. See the law Abdicatio C. de pat, poteſt. But after 


ſome time, it was enacted, that in caſes of neceſlity theſe ſales were He 


Ail legal. See the law a. c. de fail. uu flu. S 


In Athens another barbarity was committed. A tribunal was 
there eſtabliſhed for the expreſs purpoſe of examining into the 
births of the citizens. If any were found illegitimate, that is, not 
born of a lawful marriage, they were deprived of liberty, and ſold 
as flaves, See Potter. Archaeologie Grece, lib. 1, cape ix. 
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depriving him of freedom, by compenſating with 
ſlavery the pretended: gift of life, is no longer. 


4 
„ „. 
, 


ff | 
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1 
obliged to deprive. himſeif of his deareft preto- 

gative, The very laws that reſtrain him from this 

unnarural- contract offer him ſubſiſtence and k- 
berty.t The inſolvent debtor, condemned by the 
laws of the XII Tables, either to become the ſlave 
of his creditor, or in caſe of a plurality, to be torn 
in-pieces,* with us needs only io declare the cefſion 


The fale of perſonal liberty was valid among the Romans, 
when a free man, concealing his condition, cauſed himſelf to be 
ſold by a fictitious maſter—wenum je dari paſſus eff, See the law 
Liberis 3, F. A quis minor F. de liberal. cas. 


* The crucky of making the infolvent debtor the ſlave of his 
creditors, was not ſuggeſted ſolely by the laws of the XII Tables. 
This inhuman inſtitution prevailed among the greater part of the 
people of antiquity. The Athenians, according to Plutarch's Life 
of Solon; and the Germans, according to Tacitus de morib. Germ. 
had adopted it in ſpite of their enthuſiaſm for liberty. But the 
moſt atrocious act poſſible to be invented by human ferocity, is to 
de found legalized by the XII Tables alone. If there be more cre- 
tors, (ſay theſe laws) let them cut the debtor into pieces. ' If they cut 
mere or leſs, let it be æuithant frand. If they are willing, let them 
Jell bim beyond the Tyher. At fi plures erunt rei (theſe are the expreſs 
words of the law) tertiis nundinis partes ſecanto. Si plus minuſve 
ſeenerint, fine fraude eflo. Si volent ultra Tiberim peregre venumdanto, 
Time, that hath hid from us the many excellent regulations 
which were to be found in theſe laws, has unhappily preſerved this 
fragment, which is one of the moſt ſhameful monuments of the 
cruelty of men, and the extravagance of their legiſlators. I am 
aware, that the celebrated Bynkerſhoek, and other modern lawyers, 
have given this fragment a conſtruction very different from the 
bteral ſenſe. But I find Quintilian (Infitut. Orat. Hb. 13, cap. 6.) g 
and many other antient writers, have ten the remains of this law : 
in its natural conſtruction. I obſerve in Aulus Gellius ( No#/Attie.. 
a Ab. 10, cap. 1.) a philoſopher condemning and a lyyer approvir 
ſhe regulation, neither the one nor the other ſuppoſing the leaft 
_ allegory. And I alſo obſerve Tertullian combats it, while he is 
demonſtrating the impeffection of the Roman laws (Apologet. a 
cap. 4-) : on account of proximity, the opinion of the antients 
ought to have the greateſt force. Bed 
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of his property with a ceremony more ene 
and indecent than painful, in order to obtain bis 
liberty and his peace. Thus has the civil lau and 
the law of nations been refined and improved h 
religion. Would to God that our legiſlators had 
always adapted their laws to her principles. Su- 
perſtition would not then have defiled our codes 
with blood. And ſlavery proſcribed from Europe, 
would not have eftabliſhed itſelf in America under 
the protection of the fame law that had baniſhed 
it from among us. The barbarous ſhores of Se- 
negal would never have been frequented by Eu- 
ropeans as the market for purchaſing, at a vile 
price, the inviolable rights of humanity and of 
reaſon. Avarice daring and inſatiable, would not, 
unawed by the fear of danger, have ventured - 
amidſt the deſerts, and the tygers of Africa, for 


the ſake of procuring human victims to appeaſe | 
her thirſt of gain. The Europeans would not fo _ 
often have cauſe to bluſh at beholding ſhips laden x ; 
Vith Catos, reſolved anmneen ee ? 


| and death to'ſlavery. 

1 But who could believe, that while Chriſtianity is 
1 diffuſing her beneficent influence over Europe; 
while our laws, are declaring themſelves in favour 


Ao 


The ceremony with which the inſolvent debtor, among us, 
declares the ceſſion of his property, is rather calculated to excite 
laughter than compaſſion. The debtor is conducted to a column 

ſet apart for this office, which he embraces while a herald cries 
; cedo bonis, and another raiſes his garments, and diſcovers his poſ- 


teriors to the {| This C 
1 * KT the debtor 
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of che liberty of man; while humanity. TY 


lecting her rights from every quarter, European 
America is covered with ſlaves: legiſlation is not 
only ſilent on this abuſe, but protects the infamous 
traffic : and through all the immenſe extent of this 
vaſt continent, there is but one ſmall region of 
heroes to be found, that has choſen to ſave itſelf 
from the remorſe attendant on this injuſtice and 
from the execrations of - poſterity. Fennfylvanis 


alone no longer contains flaves., + 


The advancement of knowledge, weed to the 
eee afford us reaſon to hope that 
ber example will be imitated by other nations. 


„ Our codes will then be more analogous, both to the 


of nature and revelation; and their 


i TTW 
deciſive. 


. ˙— .commnts: miiiee; 
continually fearful of falling into the error of thoſe 
writers who are unſeaſonably prolix to demonſtrate 


truths in which all men are agreed. I ſhould prefer 


a total ſilence on theſe points, were I not prevented 
by the nature of the work wh have rb ng 
by the laws of method. - | 

Having given a general idea of the en 


: ze/s of laws, I proceed to conſider their mans 
ada. 
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CHAPTER v. 


of the Relative Goodneſs f Lob e 36 


\HE diveriny 'obſervable in hs human a 


- rater, genius, and diſpoſition, as well as 
* inconſtancy of mankind, influences political 
bodies, as defects in the parts have an influence on 
the whole. Nations reſemble not nations. Go- 
vernments differ from governments. It ſeems that 


nature, ever deſirous of diſplaying her greatneſs in 


the variety of phyfical productions, has determined 
to make her wonders equally Sr in the di- 


e of moral bodies. 


Every government has peculiar ſprings which. 
regulate its motion, which often excite its powers, 


often leave them in inaction. The manners of one 


age are never ſimilar to thoſe of the age preceding | 
or ſubſequent; The intereſts of ſtates change with 


the generation, and an interval of a few years, or 
a meridian of diſtance ſuffice to render that per- 


nicious at certain times, or in certain ſituations, 
. which, 'Wndder other” br pan KG was” highly 
ſalutar 7. 

Should un n then, e antes to „ hid in- 
conſtancy, this prodigious variation in political 


bodies? Let us by n ann eee 


een | | 
One legiſlator wt nellen baniſhes tk 
_ | republic gold and filver; prohibits commerce ; 


attempts 
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| enced. by a perſuaſion, that the ſureſt method of 
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E attempts to eſtabliſh an equality of conditions, and 


to preſerve this equality, regulates portions, and 
directs ſucceſſions: deſtroys all property; orders 


that lands ſhould belong excluſively to the republic, 
and that certain portions of them ſhould be diſtri- 


buted to fathers of families, and held as uſufruc- 
tuaty poſſeſſions : condemns luxury; introduces a 


' ſpecies of glory and honor amidſt frugality ; de- 


grades manufactures; | directs that the ground 
ſhould be cultivated by flaves alone, and that a 
free citizen ſhould follow no occupation but thoſe 
whach have a tendency to render his body robuſt, 
or to inſtruc him in the art of war. 

Ile immerges his citizens in warlike caſe, and 
to obviate its dangerous conſequences, regulates all 


their actions. Their food, their meals, even their 
ſubjects of converſation in the public porticos, are 


ſettled by the law. Dancing, running, wreſtling, 
and every exerciſe that can ſtrengthen the body, 
or diſpoſe it to endure the fatigues of war, becomes 
the object of public ſpectacles, and rouzes the 


Citizen to emulation. He obviates the diſſoluteneſs 


of the two ſexes by the aid of a remedy apparently 
calculated to excite it; he orders that the young 
women. ſhould have their faces conſtantly unco- 


vered, and that entirely naked, they ſnould con- 


tend with the men in the public exerciſes: influ- 


preventing the ill effects of ſexual impreſſions is 
hy accuſtoming the ſenſes to a ee e N 
2 obſcryation-of Nature. 


; 
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The event juſtifies his whole ſyſtem; his republic 
fix centurics preſerves its felicity and its power. 

The legiſlator of another republic, ſeparated 
from- the frſt-by a few leagues of diſtance ;; adopts 


a mode of thinking entirely appoſite. His laws 
protect commerce, animate the arts, encourage 
agriculture, promote labour, and invite opulence 
ſrom every quarter. — af ee ST 
his country, he has recourſe to induſtry. - 


He orders that every - citizen ſhould exerciſe | 


ſome trade; releaſes the ſon from his abligatian of 


him in any art whence he might derive ſubſifience; 
and teſigns to an aſſembly of the moſt reſpectable 
citizens the care of examining by what means each 
individual.of the public procures his maintenance. . 


He directs that all ſhould be employed, that no 


particular trade however ſhould beipreſcribed, but 
that the choice ſhould depend entirely on the un- 
biafſed judgement. of the individual, and beſtows 
the rank and privileges of citizen on foreign artiſts 


who with their families come to eſtabliſh themſelves 
in the city ta exerciſe their trades: in this republic 


neceſſu, law, and every circumſtance. conſpire to 
favour'the arts. Indolence is puniſned as a crime; 
the law obliges even the women to be laborious and 


mannera, and preſerve the honor of the two ſexes, 


N . 
Sf which 


maintaining a father who had neglected to inſtruct 


ſedentary. Fhus by the mere force of induſtry 


— 


ng that of Solon. Similar effects were produced 
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Wan maltbeths invevidable conſequence oftheir 


introduction. His republic becomes by means of 


theſe laws happy, rich, and powerful: and ' if it 


cannot, like the firſt, preſerve its laws for fix cen- 


turies; it has in eee _ wee We 
W her liberty. 

Of theſe two n which Lew, 
callent?” Lanſwer that Sparta could not have en- 
0 ed a better than that of. Lycurgus, nor Athens 


, hotwithſtanding the contrariety and di- 
0 lity of cauſes. Each was well adapted to the 
rg we republic —— 
— e of th noi m den all 
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JF char legiſlation . mene which is 
deſt adapted to the ſtate of the nation for 
whoſe uſe it is promulged; if in this ſtrict con- 
nection all the relative goodneſs of la conſiſt; 
if two legiſlations entirely oppoſite to each other; 
may both be uſeful for different nations; if the 
ſtate of the ſame nation change with the alteration 


of the circumſtances; if a country may paſs from 
File 5 miſery 5 


- 
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miſery to opulence, and from opulence to miſery; 
if a province loſt or gained may alter the aſpect of 
the national intereſt; and if every inconſiderable 
variation in the form of government may pio 
duce a change in the character of the people; 
who can doubt, that the moſt excellent legiſlation 
in the world may become the worſt, and that 
meaſures the moſt ſalutary at one moment, may 
become the moſt pernicious at another? To the 
hiſtory of Rome, and —_— _—_ org N 
recourſe for prof. ** R 
Rome, 4 ee of her 
exiſtence; Rome, alike incapable of ſupporting 
the chains of deſpotiſm, and of enjoying in tran- 
quillity the bleſſing of freedom; Rome, that had 
ſcarcely baniſhed the Tarquins before ſhe became 
a prey to civil diſcord; expoſed to all the dangers of 
anarchy, and haraſſed by perpetual contentions be. 
tween thoſe irreconcileable parties, the nobles and 
plebeians; Rome, I ſay, was obliged to involve 
herſelf in war, that ſhe might not periſh ; was 
obliged to excite tumults without, that * mi 
ee peace within her walls. le 
Her ſage legiſlators; aware of sse dhe con- 
huucded on this plan the whole ſyſtem of their 
legiſlation. | 
_. Conqueſt was the great object of their 0 and 
their form of government was the only one at that 
N peng 5 the enn „ = war 
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they ſought to combine the intereſt of every citizen 
. and every department in the ſtate. Among the 
1 ſoldiers the booty was diſtributed: to the citizens 
who remained at home a portion af corn was 
reſerved as: a tribute to be paid by the ſubjugated 


1 | nations. The great ſource of rewards and honors 
: | was allo compreſſed. - Crowns, thoſe inſignia of 
Fon ther divinity, the prieſthood, and the empire, in 


Nom were ſet apart ſor victory, for valor, and for 
canqueſt. It is well known how various they were, 
| and it is alſo known that the leaſt eſteemed was that 
of laurel beſtowed on:thoſe who had bern engaged 
or in the ſettlement of a peace with the 


| | | . 


in treaty, 
enemy.“ In the diſtribution of this reward, the 


I' cocyurir of the- legiſlation is admirably «preſerved... 
} | © -Fheſcttling. a peace was: an action to which the 
| 


law annexed the moſt inconſiderable reward, * 
eavle:ic was an object the leaſt to be deſired. + 
It ſoon became neceſſary to make war the hin 
of the: conſuls, It was therefore eſtabliſhed that 
they ſhould not be enabled to obtain the honors of 


) | atriumph, until they had. eee 
1 a vietory. 5 
x TE. An ſhore, the tirieſthaod; irfelf, eee 
1 | | | Rs ANCE IH r ff 
b | | ; * Bf Tg 
f 3) k HARA! wy Haan 82 


| 1 
ö 0 . eee dien only 
(= : ( \ Te tiomghl cron as all funk or c mY vince. 
55 This crown was the moſt honourable, 22 y to 
2 | diſtinguiſh it from the laurel crown beſtowed on thoſe who had been 
| | | 5 employed in treaty with the enemy, a duty by no means deſireable. 
4 ( | The conful Claudius Pulcher, in the. year of Rowe. 'g6y, intro- 
To YE duaed the practice of gilding the circle of the crown. 
| 
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1 1 * 
IN religion, founil . its intereſt” in 
As the Gods of the ſubjugated nations wer 
2 in the capitol; as; the Romans ãmagined 
they ſhould compenſate the outages which they 
had committed on theſe nations, by introdueing 
the religious rites of their protecting deities ; the 
prieſthood beheld gods, temples,; and offeringe, its 
three moſt eee ere eee e 
increaſing conqueſts. 1 ia ein; 0 a: 
_ . » Thoſe who obeyed, and thoſe . | 
they who wielded the-ſword; and they who offered 
incenſe to the deities;+turned their views alike to 
war, as to the foundation of War 2 
tereſt among all ren. Hiled-dotabroat 5 
to ſpread wide the flame of war, while at home the 
people were preſerved i in tranquility, their thoughts 
being employed and diverted bj Conqueſt: but 
the natural tendency of ſucceſs muſt at laſt. have 
left the Romans in the ſingular predicament of. v 
ing no more enemies to combat. At this point 
they in fact arrived, and their legiſlation, which 
till that moment had been admirably calculated; 
enſuring their domeſtic peace and liberty under t 
auſpices of war, deprived of this inſtrument, ber: 


came incompatible with the novel ſituation of a 
republic, which, immerſed in civil diſcords no 
longer to be prevented by the. le; iflature, laſt 5 
anadft the e anarchy, all its antient 
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Laws that once produced opulence and power, 
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may be of no efficacy to preſerve a nation under 


circumſtances like theſe. We have an example 


in be ainegan of Nome. We may obſerve 
1 modern nations, : aa will be 80 in 
the courſe of this work. We need only at preſent 
attend to this diſtinction, that ſometimes the defect 


be ſufficient, but it will ſometimes be. neceſſary to 
change it entirely. The faſt of theſe expedienta is 
—— — 


we . 

: ! 
5 5 * 9 4 
* euer LY a 


what a #5: e aud the <4 ny warns 


'F — . it pense: if the 
' withes of the public on legal ſubjects be nor 
indifferent; if the” ba gf data a Sr 15 


Wim n truth better 
$0 well was eee gener ta Lk 
CC 
years his legiſlation ſhould be altered. Such are the ogjnions of 


E 
afſembly of France have alſo eſtabliſhed certain 
period for th rein of der e code 


| 4 3: 
from that conviction: of ſpirit which prompts a 
free, pleaſing, and general obedjence; if neceſſity 
be not in all caſes ſufficient to authorige novelries, 
which ſhould be dictated by, or at leaſt be con- 
— with the general wilt; if framing edicts 
without conſulting the -wiſhes' of the people, and 
without conciliating their good opinion, be an 
error which alienates all hearts, and cauſes every 
meaſure, even the moſt juſt and honorable, to be 
ſuſpected; if tho attainment of this public ap- 
probation be an undertaking peculiarly arduous, 
its eons AR INE by the ſuſpicions of 
the clamorous oppoſition of private 
intereſt, - noiſy and more ſeducing' than the voice 
of the public weal ; the conſpiracies of envy, the 
blind venerarion of the vulgar for every thing 
antient, and their provoking contempt for all that 
is modern, even for the good done under their own 
eyes: ſurely reflections like theſe muſt convince 
us; that we have no inconſiderable obſtacles to 
2 when the overthrow of an antient legiſſa- 
tion and the ſubſtitution of laws better adapted to 
the preſent ſtate of the nation about to receive 
them; become the objects of our political labours. 
Reflections ſo very: intereſting, - approved” by 
reaſon and experience, lead me to propoſe ſome 
remedies which may diſſipate, or at _— wen 
the reſiſtance of theſe obſtacles. | 
The firſt ſtep neceſfary is to be the public 
deſirous of reformation, an object for which their 
ate thirſt be ew ROOT ean- 
ä not 
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caprices of that ignorance and ſti 


„ 

not be inſtantaneous. It muſt reſult FORE the 
4 apprized of the inefficacy of od 
' Jaws, which may be accompliſhed by attributing 
to the legiſlation the cauſe of every diſorder, and 
is one of thoſe caſes in which recourſe muſt be 
had to genius. Then will the writings of authors, 
directed by adminiſtration, prepare the way for a 
new ſyſtem of laws, by unveiling to the public the 


 ertbrs of antient legiſlations, the evils-which- are 


the conſequence, and the neceſſity of their aboli- 
tion. Then, in ſhort, |. the voice of inſtruction 
will aſſiſt the intentions of government, and van- 
quiſn that moſt formidable obſtacle to reformation 
the blind prepoſſeſſion abe mahitnde: in Au 
of antient laws. - _ 
Is the preſent ſtate. of eli, this. preparmory 
ſtep has. been already taken, The beſt writers 
have been employed to diſſipate public ignorance. 


The imperfect ſtate of legiſlation in the greater 


vivid colours. Our legiſlation ,deduced from the 
laws of a people originally free, but afterwards 
immerſed in ſlavery, compiled by a perverſe lawyer 
under a weak emperor, united with an immenſe 

number of particular edits which contradict, and 
forenſic deciſions by which its · dictates are cluded, 
mingled with coarſe uſages which ſprang from the 
idity ſo univerſally 
prevalent during the night of feudal anarchy, and 
utterly incompatible with the changes at preſent 
eee pokes Our eggs, I ſay, being 
W 8 compoſed 


N 
compoſed of ſuch heterogeneous materials, may 
without difficulty be brought into diſrepute. In 
fact, it is ſo fallen in the public eſtimation, that if 
we except the prieſthood, deſtined to protect and 
conſult this myſterious. book of the Sibyl, there is 
not a citizen but wiſſies a reformation in our codes. 


+: Having; proceeded to this point, another ſtep 
| - muſt be taken. It is not enough to perſuade them 


that the antient laws are inefficacious, we muſt pre- 
poſſeſs the people in favour of the new code. In 
order to accompliſh this neceſſary prepoſſeſſion, 
the arguments uſed. ſhould be forcible, and per- 
fectly coincident with the general opinion. For 
example, inducing the citizens to believe that this 
great work was entruſted to an individual, would 
be a conduct extremely erroneous. But the fre- 
quent aſſembling of men in high eſteem with the 
multitude, would ſet bounds to the torrent of envy, 
and at the ſame time increaſe a confidence, a re- 
ſpect, and an attachment to the new legiſlative 
ſyſtem. To theſe expedients have all governments, 
and all nations in every age, directed their at- 
tention. | 
In Athens no new law could be propoſed without 
the approbation of the ſenate. Prior to their ap- 
proval, it was read to the popular aſſembly, and a 
copy affixed to the ſtatues of the ten heroes, ſo 
that all might be enabled to read and examine its 
tendency. During this period every private citizen 
was authorized in offering to the ſenate his reflec- 
tions on _ ſubject. * another er it was 


( 86 ] 
again read to the people, who finding it plauſible, 
joined with the council of prytanes, preſiding on 
that day, to elect the womotbets, or legiſlators, who 
were finally to decide whether the new law ought 


to be put in force. The nomotbetz were only cli- 


gible out of thoſe judges who had taken the elaſtic 
cath, in whom, as is well known, the people had 
an unlimited confidence.“ Thus in Athens, to 
frame every new law, the ſenate, the people, and 
the moſt experienced lawyers, united their exer- 
tions. This eſtabliſnment has been imitated by 


the Venetians. Before any new law is propoſed, 
it muſt be ſettled by the Doge and counſellors, and 


. after remaining eight days expoſed to public ob- 
ſervation, muſt be lain before the grand afſembly 


of nobles; whereas in a republic purely ariſtocratic, 


the mere approbation of the laſt would be ſufficient 
to give effect to any law. But the counſellors are 
in Venice what the nomotbete were in Athens, per- 


fons in a high degree enjoying the good opinion of 
the vulgar, who never entertained an idea of, dif- 


puting what they had approved. $ - 


| + See Petite Attic Laws, de Legib. bb. x, tit. 2. nnd 


d * See Pollux, lib. via, cap. x. Stephanus Byzantin. on the 
word . See alſo the remarks of Petit on the oath taken by 
the judges in Athens, particularly what relates to the eliaffic oath. 
It was ſo called becauſe thoſe who had taken it, when they were 


to exerciſe the duties of their office, aſſembled in a place _ : 


the ſkies and expoſed to the ſun. 


5 The wittenagemote of the Anglo-Saxons reſembled the af- 

ſembly of counſellors at Venice. It was a kind of ſenate in which 
TTW 
nation at large. | nl 


; If 


 lervinities to conciliate the reſpect of the populace. 


of the vulgar to gain their opinion; aſcribed his 


C & ] 

If we refle& on the political hiſtory of nations, 
we ſhall find that the wiſeſt legiflators have invas 
riably availed themſelves of certain myſterious ſo- 


Homer tells us that Minos went every nine years 
into the cave of Jupiter, where; as he pretended; 
this divinity inſpired him with the laws which he 
afterwards promulged to the Cretans.* Zamolxis 
in Thracepf and Zaleueus in Loris, 6 in like man- 


ner made heaven the ſupport of their laws. | 


Lyrurgus alſo; convinced that it was neceſſary 
to take advantage of the ignorance and ſuperſtition 


laws to Apollo The names of the god Conſus 
and the nymph Egeria, whom Romulus and Numa 
Pompilius pretended ts have been the inſpirers 


Fl their laws are allo celebrated in the hiſtory of 


Rome. 

Thete is a diffcretice between 4 rifith and an 
eſtabliſhed nation. Romulus and Numa knew by | 
what coin they could purchaſe reſpect from an infant 


people, which their ſueceſſors knew how to change 


when they had occaſion to gain a ſimilar object 
from the ſame people in a ſtate of maturity. And 


in truth it was Enacted among the Romans in the 
TIRES, that ana 


—_- the - 
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| © N Legiflater ſupremi Numinic. Plat. in Min. 
+ Herodotus. Lib. 4, N. ga 8 gg 
Ans. Fur. Hiftor. nee, 13. 


ü Plut. Life of Lyeurgus. | 


che tribunes of che people, nor any of the ſuperior 


| 
1 m.aeagiſtrates ſhould propoſe a new law in the comitia 
n eee eee eee yew 
2-58 reſpett. or even rler 
legiſlature; ſo that I have only ĩmitated the conduct 
ut  __  ofitheſe ſage lawgivers in demonſtrating the im- 
| 1 | portance. of inducing the vulgar to believe that 
perſons in the greateſt eſteem with the multitude 
are employed in framing! the new legiſlation. - In 
a northem empire, in a nation that now ſupports . 
verſe, theſe hints will poſſeſs no novelty. Catherine, 
when ſhe-undertook her new code, an undertaking 
ſtill more ſublime than giving laws to a neigh- 
bouring-power, which knew not that treaſures and 
| ſlaves form too weak a barrier againſt genius and 
valor; when ſhe undertook this code, I ſay, Catherine 
| called from every quarter of the ſtate men the beſt 
8 qualified for ſuch an enterprize. She did more 
| ſhe left to her ſubjects the choice of their legiſlator.y 
| + «My ſons, ſaid ſhe to the deputies of all the cities 
in her vaſt, empire; my ſons, diſcuſs with me the 
intereſts. of the nation: let che hand of liberty 
be directed to weigh the fate of a whole people in 
the balance of juſtice; let all the members of the ſtate 
have & ſhare in the advantages preparing for them: 
let us unite in 9 a "A of 985 which may 
| r 
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firmly eſtabliſh the public felicity, and bende "or" 
ever the ſate of your fellow-citizens. + 
With theſe happy auſpices, with e like 
theſe, admirably adapted to perſuade and pre- 
vail on the multitude, can it be poſſible that her 
laws ſhould: not meet the acclamations and the 
wiſhes of her people? Is there a ſingle citizen who 
can doubt the utility of the new code, or hefirate 
a moment in-preferring it to the old? 
If you fulfil their expectations, auguſt legiſlatriz 
4 Ruſſia, you will promote the happineſs of the 
antient country of the Scythians, and prepare by 
youn example the general happineſs of Europe. 
The laſt, and perhaps the moſt e 
thod of inſuring the good opinion of the multitude, 
is to place in a conſpicuous. point of view thoſe 
laws which tend to prevent diſorders familiar to 
their obſervation, and moſt deeply lamented by I 
the lower ranks. | 
This expedient was well known to a philoſophic 
prince, who in theſe latter times has rendered his 
name equally. glorious in the palaces of princes and 
the cabinets. of pacific philoſophers.* To other 
falutary regulations comprized in his new code, he 
added a law for preventing the length of lirigations, 
an evil which oppreſſes the greater part of European 
nations, and which is univerſally deplored. In the 
dominions of this prince, the duration of a- ſuit 
paſſing through three courts cannot exceed two 
years. . us a * nn of this kind 


n . x would 
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at the ſame period, and in the ſame country, a 
Tarquin, a Lucretia, a Brutus, and a whole people 
' Eenamoured of liberty and diſſatisfied with their. 


90 J 


would be ſufficient; 4b was the caſe in Prſſia, to 


prepoſſeſs the minds of the people in favour of the 
new legiſlation. Finding themſelves eaſed of a 
burtheh-which they had with ſo much difficulty 
ſupported, the people cannot but bleſs the hand by 
which they are releaſed. They will feel an attach. 
nne 
antieht Iyſtem. 

Such are ths-procuunions which political pro- 
dence dictates for preventing the diſorders to be 
apprehended from a change in the national legiſla- 
tion. Let us now conſider whether there be not 
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CHAPTER at. 
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we OR 7 4 Cenfor of Laws, and the Duits 
| of this new Magiftracy. n 


—— 10 Pine ht, 
ſlow and almoſt itmperceptible in its progreſs, 


requiring ages to atrive at completion. It is not 


inſtantaneous, nor can be ſo except in a ſingle 


Inſtance when a nation paſſes in a moment from 
one form of government to another. Now this 


can very rarely happen, unleſs there 1 


form 


(or) 
form of government. Leaving u enſe fo Gager | 
out of the queſtion, legiſlation muſt be gradual in 
its decay, and may therefore' be repaired.” An 
object ſo highly intereſting and ſo much neglected 
by government, induces me here to demonſtrate = 
the neceſſity of a cenfor of laws. This 
formed of the wiſeſt and moſt enlightened citizens 
in the tate, might eſſentially contribute to the 
. perpetuity of legal order. Does a law begin to 
be inimical to the manners, genius, religion, opu- 
lence, and well being of the ſtate? the cenſor, 
deſtined to preſerve and perpetuate theſe relations, 
will ſoon demonſtrate the neceſſity of a reforma- 
tion. Every ſyſtem of laws, how admitable ſoever 
in its conſtitution, muſt have defects. and vices, 
Theſe are inſeparable companions of human pro- 
ductions. Time proves, but time can neither diſ- 
fipate nor deſtroy them. Governments are gene- 
rally the laſt in obſerving theſe defects. Diftracted 
with other occupations they are not, nor can ever 
be apprized, till late, of the errors of juriſpru- 


dence. In the mean time the people ſuffer; and 


while philoſophers are declaiming, e wan 
hurried ſteps haſtens to deſtruction. 


A cenſor of laws would diſſipate all theſe diſoe. 
ders. Conſtantly devoted to their prefervation, well 

acquainted with the ſtate of the nation, diligent in 
exploring the cauſe of every irregularity, he would 
be the firſt to obſerve any errors in the laws. The. 
evil and its origin being known, the remedy ig 
always more pe diſcovered and more readily - 


3 


3 


applied. Let us awhile recur to the hiſtory of a 
people whoſe laws, unſhaken by the attacks of 
time and philoſophy, ſtill , retain. their, influence in 
the greater part of Europe: let us recur to the 
5 Roman nation. The Romans had à cenſor of 
5 5 manners, and they ſhould alſo have had a cenſor 
of laws. . Their legiſlation, which before the ar- £2 
rival of a certain period was admirable as a whole, 
continued invariably defective in its parts. Theſe 
| * defects were never remedied, ſo that the laws were 
bo: often contradictory to the manners and ſtate of the 
| nation. The ſumptuary laws, for example, which 
ſubſiſted in the time of Cæſar, might have been 
proper for che Romans in the ſecond and third age, 
1 yet they formed a part of the national code, when 
ww. fifty thouſand drachmas were ſcarcely ſufficient to 
= defray the expences of a ſupper given to Cicero 
and Pompey, by Lucullus, whom they had caſually 
_ viſited; Amidſt the parade of a multitude of 
layes that formed the daily retinue of Roman 
Citizens, the law required a frugality, deſpiſed by 
the Romans, and incompatible with: the national 
| opulence. A cenſor. would certainly have ſeen the 
_ neceſſity of aboliſhing theſe laws and - enacting 
others better ſuited to the ſtate of the people. 
The laſt advantage accruing from this office 
8 would be a EIT the * of laws. 
Can 
n 


14 5 merely coxſultive, otherwiſe it would be injurious to the principal 
B35 prerogative of the legiſlative power. 2 
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Cart a legiſlator, when he frames a hewalaw, have 
in bis eye / every particular caſe which it ought to 
comprehend? We may nevertheleſs be aſſured that 
one of theſe caſes overlooked; render the law im. 
perfect. Politics have not yet ſound a remedy: fot 
this diſorder. And when we conſider the preſem 
ſyſtem of European governmenta, eee, | 
ſuaded that the diſcovery is ſtill remote! 
I a. diſorder begin to be. felt; in the-flighteſt 
degree, a neu law is framed, merely directed to 
the exigency of a particular caſe; which hy a:few | 
words more or leſo, might have been eaſily com- 
ehended under ſome former law. But; it is the 
nate of legiſlation to be always hurrying-farward 
vithout reflection. Hence have ariſen thoſe count 
leſs multitudes of laws which oppreſs the tribunals 
of Europe, and render the ſtudy of juriſprudence 
ſimilar to chat of the characters of the Chineſe, 
which, aſter twenty years attention hop 1 
ſcarcely qualified to read. i my by THIONE 7211 Tau 
Io the other duties of a cenſor may beadded 
the care of ſupplying the defects of — without 
inereaſing their gymber, by rendering them appli 
cable ta ſuch. caſes. as were unforeſeen by the le- 
gillator. By theſe means the conſtituent parts f 
legiſlation: being continually repaired, refarmed; 
and ſupplied, would acquire a certain degree f 
i en e 1091, 397 00 G 106. 70 ſtability 
nbi 
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| to-reviſs.the 1 and 70. examine whether 
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penfoction, fred u ebe d tom 
2 and the > cternat 'viciſſirudes 
2 eee 
change 


_ agitare 


political bedies, 
the — — 9 no 
longer obſerve ſo. many laws of exception for one 
ef principle, ſo many explanatory for one funda- 
mental ftatute, on ſo- many new laws contradicting 


. 
was necefiiry. to keep a conſtant watch over their 
eden Phis we know was the prineĩpal office 
of the-1bho/norbetio, It was their duty continually 


was thei? province annually to upprine the people 
of any corroctinne which they canceived- neceſſary 
ww. de weck in the body of ent: | Beſides le 
inſpecton of this magiſtracy, every year 

on the: ceventh- day of the firſt prytauia, ull the 
ls were read ancw to che people, and it remained 
for the afſembly to · ond whether it were ads 
— Ce IN, e 
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addition. If the legiſlation were found in any 

inſtance defective, the examination of the ſuabject 
vas referred to the laſt meeting oi che ſame-prytanias 

During this: interval the zamotbe/ee were employed 

in conſidering the object in quaſtion, that wh 

bebe declare their ſentiments to the people; who 
regulated their deliberations on theſe reports. f— 
Buy fimilar enn. might 9 of codes 
be prevented. 
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0 the Relative Goodneſs. of ann. nad rejith 
. ia lh e wah e Wan 


Herre ee expat heroin 
of the relative goodneſs of laws; having from 
this principle deduced'the cauſes of the viciffitudes 
of codes; having been ſedulous in elbcidatin 
uſeful truths, which could not be flifely 4 
EKhaſten to unfold with the utmoſt brevity p 
the objects which conſtitute this relation 1 | 
. Principles and rules which form the reſult,” © 
It has been obſerved that rhe goodneſs" of 
conſiſts in their being adapted to the — 
nation for which they are enacted, Now this ſtate 
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entertain of their conſtitution, ſufficiently elucidates 


one is aware of the diſtinction between a popular 
be ignorant of the aun. 


*. 


A 
which the firſt to be conſidered is the nature of the 
government. Let us therefore examine in what 
manner legiſlation muſt adapt Nee AN . 
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Nut Obje of this Relation—the Nature of the 
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Tir kinds of gpyrenament are rien. do 
not undertake to enumerate or define them, 
ſince the idea, which men the leaſt enlightened 


the principles. on which they are formed. Every. 


government. and. an ariſtocracy. And no one can 


Foc .and amangrchy. "i 1 

From this difference in their eſſence, we may 
conclude, that laws proper for one of theſe goyern- 
ments can by no means be calculated for another. 
rr ſome 
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* The indiviſible nature of truth oblige me here to follow ſome {i 
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They make laws, create magiſtrates, elec judges: 
Having exerted this power, they are immediately 
bound by the laws they have framed, and in ſpite 
of themſelves muſt be condemned or abſolved by 
the magiſtrates and judges whom they have created. 
Laws then calculated to direct a republic on points 
like theſe, would be entirely uſeleſs in ariſtocracies 
and monarchies, where the people are only ſubjects. 

As in republics the ſupreme power is veſted in 
the nation at large; as the ſovereignty,” which in 
other ſtates is confined to the walls of a palace, is 
in democracies repreſented only in the public por- 
tico; as, in ſhort, where the people exerciſe the 
ſupreme power, a citizen is nothing in his indivi- 
dual capacity, but every thing when united with 
others; we may eaſily conclude, that the firſt object 
of laws in theſe governments will be to regulate 
the aſſemblies, and aſcertain the number and 
qualifications of the citizens by whom they muſt 
be conſtituted: the neglect of this arrangement 
among the Romans, was the fertile ſource of in- 
numerable diſorders. | 

In monarchies and ariſtocracies the rank of ci- 
tizen is merely an object of convenience; but in 
democracies it is a part of the ſovereignty. In 
the two firſt, a perſon inveſted with this privilege 
can only participate certain advantages reſulting 
from his ſituation; but, in the laſt he may be a 
factious intruder mingling with the popular aſſem- 
bly for the purpoſe of raiſing a hand, of offering 
a vote on which the ruin of the republic may de- 
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| — In popular governments, therefore, the law 
muſt be more vigilant to. obviate theſe dangers, 
. . more cautious in conceding the rank of citizen, 


more ſevere in puniſhing all who may fraudulently 
inſinuate themſelves into this reſpectable claſs. 
To determine in what manner the ſuffrages | 


ſhould be given is another principal point in theſe 


governments. Suffrages offered in public are al- 
ways leſs corrupt: in publick, the ſuhject of deli- 
beration is properly diſcuſſed: the 9 ranks are 
regulated by the principal citizens; and being kept 


within bounds by the dignity of their ſuperiors, 
are the better e from betraying truth and 


their country. 
Cicero with reaſon lamented the eſtabiſfunent 
* of 


+ . res Atta 
the whole People, and then remained to be ratified by a. ſecond 


- aſſembly, at which it was neceſſary that at leaſt fix t d citizens 
_ ould be preſent: (Demoft. Orar. in Neeram). It was not enough, 


to entitle a perſon to the rank of citizen, that he was born in the 


republic. It was neceſſary that at leaſt one of his parents ſhould 


be a citizen, and that both ſhould be free. The rank of citizen 
might be acquired alſo by adoption, when the father by adaption 
was himſelf a citizen. It is well known how religiouſly. the 
As HN “,, or Book which contained the names of 


the citizens, was preſerved and reviſed by the Prefect of every 


It is alſo known how ,dreadful that accuſation ſeemed to 
the Wenn, called us Fits, of being an alien, which was in- 
curred by thoſe who had arrogated the tights of a citizen. If the 
accuſation were clearly proved, the perſon victed was. ranked 
in the claſs of flaves, and as ſuch fold: See Pollux, lib. viü, and 
Potter Arc hæolbgiæ Grece, lib. 1, cußb. ix. Sigonius tells us, that 


the principal duty of the magiſtrates called d, was to in- 
form themſelves monthly of the names of the children of ſtrangers 
to prevent their being included in the public Tables.—Ste Petit's 


8 Attic Laws, lib, 1, or ii, de civibus —— & 


adſcititiis. 


* 


where a large portion of citizens under the 


of a contrary practice in che confitis üt Nom, 


tection of a ſecrecy which preſerved them rc 
merited cenſure, ſerupled not to commit the f 


flagrant injuſtice. How few, to che diſgtace of 


humanity, are there who can bluſh in ſecret at tfieit 


| failings. "Often without the lighteſt emotion of 


ſhame is that written, which could not without the. 
moſt” overwhelming confuſion, have been uttered! - 
Secret ſuffrages in a republic indicate deſpotic in 
fluence, for where truth cannot be ſpoken without 
diſguiſe, it is apparent that virtue is tinlid ; char 
intrigue and cabal Have a ſeat in the afſernbly; in 
ſhorr, it is apparent that the concealed yet tyran- 
nical hand of power cloſes the mouth of Kea 5 
and ſtifles the accents of patriotiſm. 
Having regulated ſuffrages, the laws ſhould next 
divide the people into diſtinct claſſes, an arrange- 


ment which always occupied the attention of le- 


giſlators, which contributed to the greatneſs of 
Athens, and which ever, in a conſiderable degree, 
influenced the ſtability and good order of demo: 
cracies. In what manner and by whom te laws + 
are to be propoſed for the approbation of elle 
people; what requiſites ſhould qualify a citizen 


for addreſſing the popular aſſembly ; the ſubjects 


to which his diſcourſe. ſhould be directed; the 
. 8 3 3 
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. Glas w. x c. i, de legib, 
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guage of a ſuſpected or corrupt orator ; the mode 


, . of combining liberty. of ſpeech. with the good 


order of the afſemblies ;—ſhoulg all be accurately 
defined. A remedy ſhould alſo be oppoſed to 
the tardineſs inſeparable from. popular govern- 
ments: a tardineſs often ſalutary, but which in 
circumſtances. that demand inſtantaneous reſo- 
lution, may. occaſion the ruin of the republic ; | 
which in Sparta rendered it neceſſary to create 
kings, in Athens archons, in Rome dictators. 3 
The people, no leſs than monarchs, require the 
advice of a council or ſenate; they have need 
Eun of. magiſtrates, and judges: and ſince 
muſt be elected, the law ſhould ſettle the 
mode of making this election, di 
employments which ought to be beſtowed . 2 
choice, from thoſe, which it might be proper to 
diſtribute 2) lot. In popular governments it is. 
adviſeable to inſpire every citizen with a reaſon- 
able hope of ſerving his country in ſome depart- 
ment. $ Election by lot is not, however, without 
its dangers, and may be fatal to the republic: the 
law ſhould therefore imitate Solon in diſcovering 
ſome expedient _ for preventing theſe dangers. 
He directed that thoſe alone ſhould be eligible who 
themlelves to the bole 
heck 4 _ that 


. ee See 
Petit's Antic Gee > e 85 


Erbe Athenians made a diftincdon | 3 Fog 
9 a cl yi. 


11 


chat the perſons elected -ſhould be afterwards. ex- 


amined by the judges, and that every one ſhould. be 
at liberty to accuſe them as unworthy their ſtation. 
The ſame. herald who publiſhed the name of the 
candidate on whom the lot had fallen, demanded 
with a loud voice, who will accuſe him?“ In 


chis election the e of * and chsice, were 


at once united. 


Theſe are the aan odjects hich conſtitute 
oe relation of laws to the nature of a democratic 


government, and the rules derived from this rela- 


tion. Let us now turn our attention to an ariſto- 
cracy. In this ſpecies of government, the ſove- 
reign authority is in the hands of a determinate 
number of perſons. r of e the 


* Tus gh e Fee, the-Oration; of Demoſthenes 4. 


falſa Legatione, and that of Eſchines againſt Cteſiphon. 


r 


perfect democracy can ſubſiſt alone in a very ſmall ſtate. If 
the republic grow large, if after having been a city, it become a 
nation, then, we muſt either entirely change the conſtitution or 


have recourſe to repreſentation. Every city and village muſt no- 


minate repreſentatives to exerciſe the legiſlative power in the name 


of the-people, ſince they have it uo longer in their power ds meet. 


together as before. 

| When the cities of Italy were incorporated into the citizenſhip of 
Rome, and enjoyed alſo the privilege of ſuffrage, the tumults 
which from this epoch accompanied the popular elections and de- 
 liberations, the impoſſibility. of diſtinguiſhing thoſe who had a 
right of voting from thoſe who had none, and the numberleſs 


other diſorders ariſing from this incorporation, furniſhed Marius, 


Sylla, Pompey, and Cæſar, with a fit opportunity of deſtroying the 
liberty of their country and of oyerthrowing the republic. 

y Vide Appian de Bell, civil. lib, 17 and Poll Fame d Hs. . 
KV, xvi, xv. ; 5 1 
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ttm, dy the abe ad is their exccution 
directed: che reſt of the people, ſays Monteſquieu, 
are with reſpect to them what the ſubjects in mo- 
narchies are with regard to the monarch. But this 
is not ſtated with preciſion. In mo- 
narchies the ſovereign leaves to his people the exe- 
cutive power, but in ariſtocracies the people exerciſe 
neither legiſlative nor exeeutive functions. A union 
of the three powers is centered exclufively in the 
nobles. This very partial diſtribution muſt natu- 
Tally exaſperate the people againſt the ſovereignty. 


he law, therefore, ſhould yield them a compen- 


ation, and thus appeaſe their reſentment. It ſhould - 


| *rd every citizen à hope of entering into the 


body of nobles either as a reward for certain ſervices 
rendered his country, or through the influence of a 
ſettled ſum of money, as is the practice at Genoa, 
In this proſpect of acceſs, in this . the 
whole proſperity of the ſtate originates.“ 

From ſuch an eftabliſhment another benefit 
. would ariſe. If it be true that ariſtocracies grow 
weak and corrupt i in proportion to the diminution 
in the number of nobles compoſing them, if 
ariſtoeratic- families ſhould as e. 
| ſpring 


| TC 
5 and adapted to the nature of this government. It di- 
\refts, that every year one family mould be /choſen from the body 


of the people to be incorporated in that of the nobility ; and 


that this election ſhould take place alternately from among the 
"plebeian families in the city and thoſe of the Riviera. This 
law, however, is not obſerved in its full extent. The choice is no 
longer annual, e ee e ee 
er of very conſiderable merit. 


5 1 203 J 
ſpring from the people; if the beſt ariſtocracy i in 
the world be that which approaches neareſt to a 
democracy, like the government eſtabliſhed by 
Antipater at Athens;“ if, in ſhort, time by de- 


ſtroying families, muſt at length deſtroy the ariſto- 


cracy itſelf; laws to ſupply and prevent ſuch evils 
+ will be peculiarly ſalutary, and well adapted to > (8 . 
nature of the government. 
Since the ſpirit of an ariſtocracy admits not that 

the people ſhould in any degree participate the 

functions of government, the laws ought at leaſt to 

| be cautious in properly diſtributing the portions of 
power among the body of nobles. - They ſhould 

diſtinguiſh thoſe acts, the execution of which ap- 

pertains to the whole body, from thoſe which be. 


long to the ſenate or the magiſtrate. Without an 


expedient, and diſtribution of this nature, diſorder 
will prevail on every ſide, and an ariſtocracy of all 
governments will be the worſt, ſince anarchy is 
more to be dreaded than deſpotiſm itſelf. f 
D i This 


He directed, ta 0 can ping 0 neee. 
excluded the right of ſuffrage. x +01 li 45649 


+ There cannot be a more defeftive derben an nes 
the authority is divided, while no portion of th Fe the 
preciſe degree of its own power. Such was the deplorable ſituation | 
of the Swedes prior to the reign of Guſtavus Vaſa. The oppoſite 
Pretenſions of the king, the prieſthood, the nobility, the cities, 
and the citizens, formed a ſpecies of chaos which mult have occa- 
ſioned the ruin of the kingdom a hundred times, had not the 
| neighbouring people been immerſed in ſimilar barbariſm. Guſtavus 
Vaſa, uniting in his own perſon a conſiderable part of theſe various 
powers, drew the government into deſpotiſm, —but the Swedes 
were leſs miſerable under the deſpotilin of Guſtayus than they, were . 
during the antient E | 
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Thie diſtribution when ſettled, the laws mut 
| preſerve. They muſt create a magiſtracy to main- 
tain an equilibrium between the different parts of 
the government. In all well regulated republics, as 
well ariſtocratic as democratic, this expedient has 
been adopted. It was the province of the Ephori 
in Sparta, and is now one of the terrible duties of 
the State-inquiſitors in Venice.“ But to prevent the 
| remedy from being worſe than the diſeaſe, the law 
muſt ſo limit and combine the authority and duties 
of this office, that even with the will there may 
not be a power of abuſing i its influence. An ex- 
orbitant authority repoſed in a ſingle citizen of the 
republic is the moſt pernicious of evils; it creates, 
ſays Monteſquieu,$ a monarchy, or more than a 
monarchy. In the one, laws have been provided 
for the conſtitution adapted to its nature. The 
conſtitution itſelf reſtrairis the monarch: but in a 
republic, if a citizen be inveſted with an exorbi. 
tant power, the abuſe is the greater becauſe the 
laws not having provided for ſuch an FO cannot 
reſtrain its operation. 

Among all the wn) ntl this evil, 
it ſeems moſt efficacious to limit, as much as poſ- 
wah the duration > this magiſtracy. In every 

nn 

* If this er bad fubſiſted f in Rome, the Decemvirate 
would not have been omnipotent, nor wo the power of the 
conſuls and tribunes have been ſuppreſſed during the government 
of theſe ten legiſlators, The appeal to the people would not haye 
been prevented the functions of the other magiſtrates would not 
have been ſuſpended ; nor would Appius Claudius and his ac- 


complices have at the ſame time erred the ſenate, the putrtian, . 
and the people. 


& Spirit of Laws, lib, i ü, cap. 2. 
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* the law ſhould counterbalance che 
extent of the power by the ſhortneſs of its duration. 
In this reſpect the Roman laws were admirable. 
The Dictator to whom the fate of the republic 
was entruſted, who allowed no power, no authority 

. ſuperior to his own, in whom even aſſaſſination was 
lawful,*—the Dictator, I ſay, reigned only as long 
as the arr 22575 a RY for his office. f 
= We may remember what happened under the Difatorſhip of 


of Papirius, and the memorable action d 
Ahala. Livy Dec. 1, lib. 14, cap. viii. 


4 tn Gi thee) cr eee bi be sda hk le 
ien eit in leſs than fix months: for the utmoſt 
duration of the office could not exceed that limit: On its expi- 
ration he diveſted himſelf of his power. If the affair termi- 
. nated before this period, he uſually reſigned; but this abdication 
was voluntary, and not dictated by the law. This circumſtance 
has given riſe to the opinion of ſome lawyers and politicians, who 
imagine they obſerve in the dictatorſnip a dangerous office, becauſe, | 
lay they, its duration depended on the will of the perſon inveſted 
with it. But they have confounded the liberty which the dictator 
poſſeſſed of remaining in his office till the fix months were expired, 
' with a ſuppoſed right of not being removeable after that period. 
To undeceive them, it will be ſufficient” to refer to Diomſius Hali- 
_ carn. lib. v, p. 331, and Dion Caffius, kb. xxvi, p. 18, B. But 
as a thorough confutation, I think it my duty to tranſcribe the 
words of Leg. 2, {I 18, F. de Orig. Furis :—Populo deinde auto, cum 
crebra orirentur, bella, et quedam acriora a finitimis inferrentur 
- interdum, re exigenti, placuit majoris ' poteflatis magiftratum conftitui : 
itague Difatores proditi ſunt, a quibus nec provecandt jus Fuit, et 
quibus etiam capitis animadverfio data eft : bune magiftratum quoniane 
ſummam poteflatem habebat, von erat fas ultra ſextum menſem retinere. 
From theſe laſt words it muſt clearly appear, that the Dictator 

could not avoid reſigning his office, becauſe it expired with the fix 
months eſtabliſhed by law. Sometimes, indeed, the ſenate length. 
ened its duration to a year, Better would it have been had they 
never introduced this pernicious abuſe! La prolungazione deg!” im- 
peri, fays Machiavel, fece ſerva Roma. —Machiavel's * on 
the 1 Decade of Livy, lib. iii, chap. xxiv. 
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He had neither time to indulge ambitious expec- 
tations, nor leiſure to avail himſelf of his power 
Jor the ſubverſion of liberty and the laws.“ The 
Cenſor, on the contrary, whoſe province demanded 


greater auſterity of talents, who had rather an in- 


fluence over manners than over the diſtribution of 


public power, who was more ſormidable to the 


citizen than to the ſtate, retained his authority 


düring five years. 7 The conſulate, pretorſhip, 


and tribuneſhip, were annual, becauſe theſe were 
offices whale influence * raile Partics in the 
republic... 


The Cretans, 3 ie 


„ act; abr; had: roads 'to 


inſurrections. When the ſupreme magiſtrates 
began to abuſe their rights, a portion of the citi- 


zens itiſtantly combining, degraded them, and 
obliged them to return to a private ſtation. This 


conduct was conſidered lawful, and however per- 


nicious a ſimilar expedient might be found in every 


other government, was of the utmoſt utility in 
= as well from the nature of the conſtitution 


* 


P ͤ es eo. and 
Cæſar to make it perpetual in e ag But this was a 


uſurpation, not the exerciſe of a right: ſince it was totally ſor- 


bidden by the law. And, in truth, after the overthrow of this 
eſtabliſhment, liberty was no longer ſeen in the republic. Sec 


AO eee Pr eee e ee . * 


+ The DiRator Mainercus reſtricted it to Ae month. See 


; ory poten — on the 1 debt Livy, lib, 5 re xlix. 
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b the ne that n among the 
citizens. 5 

Theſe ase the . lia an 3 * 
rived from the relation of laws to the nature of an 
ariſtocratic xs 1 l to . 
anner 
That government is ated a Fn 3 
an individual reigns, under certain fundamental 
» laws;” Theſe fundamental laws neceſſarily impl7 
ſome chanhels through which the authority is com- 
municated, and ſome reſtraining powers to * 
ſerve its moderation and ſplendoPrtr. 

The nature of a monarchy, therefore, requires 3 
that between the monarch and people there ſhould q 
exiſt an intermediate claſs. or rank; not for the 
purpoſe of exerciſing any part of the authority, . 
but rather for maintaining an equilibrium: and Eo 
that there ſhould alſo be a depoſitory of laws, me- | 
diatorial between the ſubjects and the prince. The 
nobles form this intermediate rank, and the ma- 
_ giſtrates this depoſitory of laws. „ 
Ihe legiſlature ſhould conſequently en W 
the rights of the one, and the duties of the 
other; it ſhould declare, what unfortunately is 
unknown in almoſt all the monarchies of Europe, 
PA otra the n and the duties of the 
| Individual 


* hs Ariffetle's Politics, bb, is, cap. X. The laws of the Athe- - | 
nians, in ſome meaſure, imitated the ſyſtem of che Cretans. They ö 
permitted every citizen to kill a perſon who had made any at- . 
tempt againſt. the liberty - of the republic in the exerciſe of a ma- 85 
* giſterial office, —Petit's Attic Laws, lib. ii, & — n | 
& conctone. Tit. it, de abus. 
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"a 1 
individual, on whoſe head it is placed: the limits 
of the legiſlative power, and the points in which 
the executive authority begins, and terminates:— 


the ſubdiviſions of this latter power, the different 


orders of magiſtrates, their dependence, the mode 
of appeals, their reſpective juriſdictions, ſnould all 


5 de determined. If on this regular diſtribution the 


y of the citizen under monarchical govern- 

ments depend; if any acquiſition or uſurpation on 
either part be a loſs to the ſtate at large; if, when 
the monarch begins to aſſume the office of judge, 

or the judge that of legiſlator, liberty and ſecu- 

rity immediately forſake the nation; if, in ſhort, 

deſpotiſm, whether exerciſed by the magiſtrates, 
the nobles, or the head of the nation, be equally 
pernicious; we muſt. be convinced how ftrict an 


attention theſe particulars require from the legiſla- 


tor, how great precifion from the laws. 

But in modern legiſlations, on fo intereſting, ry 
delicate a ſubject, every thing, I muſt repeat it, 
is uncertain, equivocal, and undefined. The moſt 
experienced ability can ſcarcely diſtinguiſh ſophiſtry 
from truth, uſurpation from right, violence from 
juſtice. Amidſt the controverſies daily in agita- 
tion on theſe ſubjects, we diſcover men of the 


7 


greateſt information on public rights, enſlaved by 


vulgar prejudices, recurring to hiſtory, exploring 
among the deciſions and cuſtoms of antient na- 


tions examples or precedents to regulate their 


8 judgement; in ſhort, "confounding with juſtice 


force, uſe, a nay uſurpation itſelf. But 
neither 


Tt 10 J 
neither hiſtory, nor cuſtoms, nor examples, nor 
grants, nor charters can give kings, or magiſtrates, 


or nobles, one right inimical to the liberty of the 
people, the ſecurity of the citizen, or the intereſt 


of the nation at large, whoſe happineſs muſt ever 


be the ſupreme law. Public welfare is the ſole 


principle on which this, and every other part of 
| the legiſlation, ſhould be regulated, the ſingle 
object to which it ſhould. be directed. Now the 


liberty of the people, - the ſafety of the citizen, the 


proſperity of the ſtate requires, that in dr ng ; 


the monarch ſhould protect the people from ex- 
ternal enemies by the diſpenſation of A e  ÞE2 
and every object dependent an the law of nitions ; 
that he ſhould elan and f preſerve good order 
and tranquillity internally, by laws at once general, 
preciſe, ſimple, and perſpicuous ; and leave to 
magiſtrates the care of adapting them to particular 
caſes; that theſe magiſtrates ſhould not be 
judges of law, nor capriciouſly interpret them, nor 
under pretence of equity ſwerve from their expreſs 
dictates ; that the citizen ſhould not ſee his judge 
in his legiſlator, nor his legiſlator in his Judge; 
that ſome legal expedients ſhould be adopred for 
_ enſuring the juſtice of their decrees; that the citi- 


zen ſhould be convinced of its being the law that | 


abſolves or condemns him, and not the 2 
hatred of the judge. The dignity and ordex 
monarchy requires, in ſhort, that there ſhoul 


body of nobles, to reflect on the nation the Mae 


it borrows from the throne, and placed between the 
monarch 


Tx. dT _ F : wat 3 4 2-4 
> . — * ” £ 


——& 


IZA 


jd 
1 
, 
=. 
11 
mM 
1 


...... ͤ—— ͤ ͤ P ² 3 . 
* . er: 1 
« 


* 


— 


; 


5 
Winch and the people, to obviate the wocks 
Which theſe two bodies might oppoſe to each other, 
were they not prevented by a medium of ſeparation. 
To all theſe objects, then, muſt the legiſtator direct 
his attention, In order to adapt his law to the nature 
of a monarchical government, and to correct the 
vices, and prevent | the evils to which this conſti- 
rutibn 1 is expoſed. _ r 8 

I do not enter into a detail of the means to be 
employed for obtaining ſucceſs: ſince, as may have 
been obſerved in the plan prefixed, I muſt neceſ- 
ſarily ſpeak of theſe means in different parts of the 
work where the diſtribution of my ideas leads me 
to conſider them. What 1 have here ſaid is fuffi- 
cient to give a general idea of the objects which 
conſtitute the relation of laws to a monarchical go- 
vernment, and of the great Princ iple \ which Thould 
foggeſt and direck their operation. 

But beſides the three kinds of governments 41 
ready mentioned, there is another, neither abſo-- 
lutely a monarchy, nor an ariſtocracy, nor a demo- 
 cracy,. but a mixture of all theſe different conſti- 
tutions; and unleſs properly y corrected by the 
laws, participating more the inherent vices of each, 
than their reſpective advantages; a gove mment ra- 
ther praiſed than analyzed by the politicians of the 
age; which was never perfectly TY. by 
 Montefquieu himſelf, and which is xpoſed to a 

anger unknown to other ſtates, that i is, of dege- 
pang. in into deſpotiſi without | A change in the 

RR  conftiturion, 
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f. r17 1 
conſtitution, and of being ſubjected to real tyranny, 
without loſing a ſceming liberty. 


This is the government of a nation, which for a 
century paſt has attracted the attention of all Europe, 


but at preſent ſeems to call for her commiſeration. 
It is the government pf Great- Britain a government 
where the prince can do nothing without the na- 
tion, but can. betray. it at his pleaſure; where the 
ſenſe of the public. is almoſt always in oppoſition 
to the majority of the ſuffrages of thoſe by whom 
it is repreſented; where appearances are conſidered 
ſymptoms of liberty, which unhappily are but fo 
many commutations for. oppreſſion; and where, to 
the ſcandal of the inhabitants, licentiouſneſs pre- 
vails rather than freedom. Let us then examine 
the principles and rules derived from the rela- 
tion of laws to the nature of this ſpecies of go- 
vernment, commonly called mixed, and obſerve 
how legiſlation gan correct its defects, and 
evade its dan 

1 ſhall perhaps Na A I ought in 
this reſearch. But let this fault be pardoned, on 
account of the novelty of my opinions, which cannot 
be well explained in a ſmaller compaſs.* ' — 
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governments are united. But in determining the idea of ſuch a 
conſtitution, he diſtinguiſhes by this appellation the 
eſtabliſhed by Lycurgus in Sparta. Aſter having pointed out the 
. Aiſtooracies; "aid Ganocrecks,” he fays: 
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CHAPTER "3." 


Prieto Ol W the naue 
Genen + mixed. 


HE pay and ee of conflit- 
tions, which have been either with reaſon, or 


abuſively diſtinguiſhed by this appellation, will not 
permit me to generalize my ideas on the ſubject. 


Such 


ACA to e 80 GS 
,, M ma 04s cu Tas ars, x; Tas rr 
ren ag Tomato,  Lycurgus baving foreſeen | this, did not 
eftabliſh a fmple and uniform republic, but collected into one all the 
wirtues and properties of each of the moſt excellent forms of gu- 
wernment.—But I would aſk Polybius, what he underſtood by 
Kample democracy : Did he mean a ſtate where the people exerciſe at 
the fame time the offices of legiſlator, magiſtrate, ſenator, judge, 
and leader of the army in time of war ?—If this be his idea of a 
democracy, the exiſtence of ſuch a government is a political 
impoſſibility. But if he called that government a mhle democracy 


where the ſovereign power is in the hands of the people, 2 | 


laws, create magiſtrates, form a ſenate of the moſt reſpectable 
citizens, chuſe one or more heads to direct their affairs in war, 
or perpetuate this honor in the ſame family—in this caſe the go- 


vernment of Sparta was a ſimple democracy, and not a mixed 


government. The two kings, though hereditary, had no au- 
thority in Sparta in time of peace. Even in war they were 


dependent on a council, which was uſually formed of their 


enemies. Arift. de Rep. lib. ii, page 331. The decrees 

of the ſenate itſelf had no force without approved by 
the. people. Where then is the monarchy to be found? Where 
the ariſtocracy ? 

Thus Polybius writes a panegyric on the democracy of spre, 
and not on mixed government in general. 

The ſecretary of Florence has fallen into a fimilar error. — 
I Lib. 1, cap. ii. 
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a work diffuſe and voluminous.” But As the only 


end of an inquiry into the relation of laws to the 
nature of a government, is the aſcertaining | thoſe 
principles and rules which point, out to the legil- 
lator the defects in its organization, and the reme- 
dies adapted to their correction; 1 could not obtain 
this end without involving ' myſelf i in a very minute 
detail, had I propoſed in the preſent chapter to 
ſpeak c of every poſſible form 7 government' that 
may be enumerated under the claſs of thoſe com- 


monly called mixed. Unable, therefore, to ſpeak 


_ generally of All, I have 9 1 it moſt adviſeable 
with greateſt accuracy, a union of the three con- 
ſtitutions already defined; to which almoſt every 
government included under the appellation of 
mixed, may be referred; and which bearing a per- 
fect analogy to a conſtitution the beſt known in 


Europe, will enable me to combine reaſon with 
experience, and unite the force of RO with 


the evidence of fact. 
The Britiſh government then is the model on 


which my reaſonings, in this Chapter, will be 


employed. Let us begin by defining it. 

By a mixed government I mean, that, where the 
ſovereign power or legiſlative faculty belongs to 
the whole nation, which is repreſented by an aſ- 
— divided into three Oe the nobles or 
H 9 


r eins 
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oo eee the repreſentatives of the pecple, and 

the king—all « of whom muſt exerciſe this lf 
tive authority i in conj junction; and where the erecu- 
tive Power, as well in things dependent on civil 
rights, as in thoſe that depend on the r ights of 
nations, reſides excluſively with the king, who i in 
the exerciſe of his. functions i is independent. Io 
70 Now confidering a mixed, government in this 
view, there are three inherent defects in its conſti- 
tution, the independence of the executive on the enaZFing 
* Aube ſecret and dangerous influence of the prince 
in the aſſemblies of thoſe bodies which repreſent the 
a at the inconſtancy of the. conſtitution. 
Legiſlation muſt not change the eſſence of con- 
ſtitutions, it muſt only correct their deſects- All 

the principles then dependent on the relation of 
laws to the nature of this government, muſt be 
directed to the choice of expedients for preventing 
tte ruinous conſequences of theſe three defects. 
But before we ſeek a remedy, let us ſatisfy our- 

ſelves of the exiſtence of the diſeaſe. 

In each of the three different forms of govern- 
ment, mentioned in the e Chapter, the 
various 
* re n 


rar HA: Agri dere 3 like manner choſen 
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1 In England, n e thi tek 33 
the king independent in the exerciſe of the powers repoied in him, 
otherwiſe the monarchical part of the government would diſappear. 

See his Commentaries on the laws of England. In the courſe of 

this work we ſhall remark how the ſame law has found an expe- 
dient for remedying its inconveniencies, without deſtroying this 
independence, - | — ; 


t ms 3 


various portions of power are diſtributed according 


to their nature, being divided amongſt the dif- 


ferent organs - deſtined to give them effect; but 
theſe are not independent of each other; their 


movements muſt neceflarily be uri form, their di- 
rection to a common end. From one ſource they 
flow; in one principal wheel the motion of all ori- 


ginates. If the ſovereign who makes the law be 


not the inſtrument of its being executed; if he 
muſt repoſe in the hands of magiſtrates the judi- 


_ cial power, yet he poſſeſſes in himſelf the public 


ſtrength, and of conſequence the inſtrument beſt 
calculated for enforcing reſpe& to his commands 


and obliging che e not to ee, from 
| * — dictates. 


But in a mixed dba the W Wen 


Aengch is repoſed in that magiſtrate on whom alone 
the execution of the law depends. The ſovereign, 


or aſſembly repreſenting the ſovereignty, may enact 


laws at pleaſure; bur the power who muſt execute 
them is not only independent, but is even more 


powerful than the ſovereign by whom theſe laws | 
are enacted. How, then, muſt his negligence be 


obviated, —how puniſhed his infractions? 
In democracies the people, in ariſtocracies the 


body of nobles, in monarchies the monarch, may 


at will remove a magiſtrate who makes a pernicious 
uſe of his power, who deſpiſes the laws, or arbi- 
trarily diſpoſes of the life or the property of the 
citizen. But in this government, where the magi- 


ſtracy is e by the king, and the ſovereignty : 


H 2 ' reſides 
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fundamental law of this nation, to be ſacred even 
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reſides inthe aſſembly, in which the king himſelf is 


one of the three conſtituent / bodics—in fuch a 
government, I ſay, with whom can the right or 


the power of puniſhment reſide? 


Can the parliament in England 3 
king? Has it a right or power of enforcing ſuch an 


Act? Muſt not the king himſelf ſign the decree of 
his own condemnation, to make it legal? Muſt he 


not himſelf direct its execution? Does not a funda- 


mental maxim of this conſtitution allow that he is 


infallible, that no juriſdiction on earth can have a 


right of judging: or puniſhing him; that if the . 


parliament itſelf aſſumed this right, the national 
conſtitution would be overturned, becauſe in that 


caſe the legiſlati ve authority would uſurp the rights 


of the executive power, which the very conſtitution 
of this government acknowledges to be indepen- 
dent. Is not the perſon of the king declared by a 


though be ſhould cauſe meaſures to be . Purfued completely 
drm and arbitrary? _ 


Have not the ableſt writers| been obliged to-con- 


fels, that the law. has not. foreſeen the poſſible 


caſe of a king, who might wiſh to deſtroy the 


political liberty of the people of England, and that 
in ſuch an event they would have no remedy, but 


one 9 to the Cretan be 
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Jo render the act legal which deprived James II 
of the Engliſh crown, was there not a neceſſity of 
ſuppoſing that this prince had renounced the 
throne by departing the realm, and voluntarily 
abdicated a crown, which no power could have 
legally taken from his head, notwithſtanding the 
outrages he had offered to the. conſtitution, and 
the open war he had declared MEER the nn 


liberty: · 


The independence then of the executive on * 
legiſlative power (a defect peculiar to this govern- 
ment, but founded on a prerogative which cannot 
be deſtroyed without ſubverting the conſtitution) 


is the firſt evil that legiſlation ought to repair. 


The ſecond, as we have before obſerved, is the 
ſecret influence of the prince in the aſſemblies 
which repreſent the ſovereignty. . 

In mixed governments of this nature the king 
has a double influence on theſe aſſemblies. Conſi- 
dered as one of the three bodies which compoſe 
them, it is indiſpenſable that he ſhould poſſeſs a 


negative power, I mean a right of oppoſing the 


determinations of the two aſſemblies, as well becauſe 


the conſtitution requires that theſe three bodies 
ſhould in conjunction exetciſe the legiſlative au- 


thority, as becauſe if this power did not belong to 
the king, the legiſlative influence might deſtroy 
the executive force, N . is _— 8 
e 4 


* 
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A negative influence, therefore, is legal and ne- 
ceſſary. But the king in mixed governments being 
ole diſtributor of all employ ments, both civil and 
military, and ſole diſpenſer of the national revenue, 
invariably poſſeſſes money for purchaſing at his 
pleaſure a, plurality of ſuffrages, and making the 
| ry . repreſentatives of the people the 

mere organ of his will, Now it is this ſecret and 
dangerous influence which may deſtroy the national 
liberty without ſubverting the conſtitution, which 
may oppreſs the nation without endangering the 


oppreſſor. In all other governments fear is the 


inſeparable companion of oppreſſion. If a mo- 
narch in an abſolute monarchy would ſtrain the 
bonds of his people, if he would violate thoſe pacts 
on the faith of which he mounted the throne, if 
he would burthen his ſubjects with inſupportable 
contributions, the fury of the people is ever before 
bis eyes to affright him from his purpoſe: he ſees 
his throne totter, he ſees the danger to which his 
very exiſtence is expoſed. But in mixed govern- 
ments, the king, who can always make uſe of the 
arm of the parliament for oppreſſing the nation, 
may do this without much fear. He knows the 
aſſembly will always be reſponſible to the nation, 
he knows the popular indignation will never be 
directed to his perſon. He poſſeſſes, therefore, one 
inſtrument more, and ſo many ; obſtacles leſs, to | 
favour his becoming an oppreſſor. Eaſily will 
he aſſume this character, if to the will he add 
abilities for eee Le | him not with his 
Mo . own 
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own hand deſtroy the ſemblance of the conſtitution, 
let him reſpect the rights of the aſſembly; and 


content himſelf with making uſe of its influence, 


he may then ſatisfy his utmoſt wiſh without dan- 
ger.“ Had James II. made ufe of the parliament” 
for re- eſtabliſning the Catholic church; had he 
employed the ſame means for recalling, that one 


of his anceftors employed for proſcribing its au- 
thority; inſtead of following the examples of his 
grandfather james I, and his father Charles I.; 


had he imitated the policy of Henry VIII, and 
Elizabeth; had he known like them, to make the 
parliament blind executioners not only of the will, 


but. of the very caprices of the crown; had he not 


openly offered violence to the conſtitution, by 


enacting new laws and deſtroying old ones without 
the authority of parliament, the crown of England 


Prince of Orange; nor would the nation have ever 
joĩned to oppoſe their King. The party of the 


. e WW Ones and all 
| 1 H wou 


„Wen ae re-eſtabliſhed the e of the ſenate, he 


ſaw that his chief object conſiſted in diſpoſing of this aſſembly, 


and not in weakening its influence. Anxiouſiy intent on hiding 


amidſt the clouds his omnipotent power, of yelling his irreſiſtible 
ſtrength from the view of his fubjects; he choſe to make a ſhow' 
of the office of the ſenate, rendering it in fact the inſtrument of 
executing decrees, dictated by himſelf. Far from imagining this 
aſſembly an obſtacle to his views or a counterpoiſe to his authority, 


he found it the ſupport of his ſecret omnipotence, and the ſhield 


of his ſafety, We may be aſſured there is no deſpotiſm worſe 


than that which is concealed under tap veil of kd — ee 


Gravina de Romano da A 
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would never have been fixed on, the head of the 


Engliſh church would at worſt have burnt the 
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Henry V VIS. ode an incontrovertible evidence to 
ſupport this reaſonin ? 


"What did not be perpetrate . the — 


of parliament? what attempts was not be guilty of 


againſt the liberty of the people, the public ſafety, 
the decency of manners, and the ſanctity: of reli- - 
gion? Was it not with the arm of parliament that 


he raiſed the ſcaffolds on which the mothers of 


heirs to the crown expiated the diſgrace of having 
yielded to the love of the moſt” abominable of 
men? Did not the two houſes lend their aid to 
kindle thoſe piles, on which the moſt valuable 


citizens of the ſtate terminated their exiſtence ? 


Was it not the parliament that decreed the mere 


Vill of the king ſhould have the force of law? 


Were not all the brutalities of tyranny in his reign 
adopted as ſo many principles of legiſlation? 


Did not the liſt of felonious offences become more 


numerous and capricious in the Engliſh code than 


in the juriſprudence of a Nero or a Tiberius? Was 


not the phrenzy, common to tyrants, of reigning 


over the ſouls as well as the bodies of the people, 
a phrenzy ſo ſatal to the human race, made legal 


by this auguſt aſſembly? In what inſtance does the 
hiſtory of this prince differ from that of the moſt 
ſhocking monſters that ever ſtained with blood the 
thrones on which they fat, except that the latter 


/ perpetrated with trembling hands what Henry did 


en . 


n 


1 


with greater ſecurity under the  proceRting. oP 
of parliament? * 


Were every other edi waining; chis paſſige 
alone of the Britiſh hiſtory muſt be ſufficient to 
perſuade us that in mixed governments of this 
kind the king will always have it in his power to 
act as he pleaſes, and even oppreſs the nation 

without changing the conſtitution, or expoſing 


his perſon to the ſmalleſt hazard. It is enough, if 


he have the art, of. corrupting the aſſembly which 
repreſents the ſovereignty. He poſſeſſes the means. 
How then hinder his making uſe of them, without 
deſtroying the conſtitution? This is the ſecond ob- 
ject of legiſlation conſidered in its relation to the 
nature of his governmenn. 


The laſt inherent defect of this came is 
a continual fluctuation of power between the va- 
rious bodies ae enn wan authority: 

r eee fluctuation 


. 3 vith liens 8 and nn head 
boured in the preceding pages to demonſtrate the dangerous influ- 
ence of the prince in parliament. Of this aſſembly he conceives 
the king may always avail himſelf for effectuating the purpoſes of 
deſpotiſm. To controvert his opinions with ſucceſs, the contracted 
limits of a note are inſufficient. The inſtance however ſo forcibly 
urged in ſupport of this reaſoning, does not appear to the tranſ- 
lator completely. deciſive. During the reign of Henry VIII. the 
rights of parliament were neither underſtood nor acknowledged: 
The nation, corrupt in the extreme, had been impoveriſhed by 
the oppreſſive exactions of Henry VII, his predeceſſor, from whom 
he derived a vaſt accumulation of wealth: the moment was pro- 
- pitious for purchaſing ſycophants and betrayers of their country, 
and Henry had money to effect what his deſpotic inclination fug- 
geſted. Deteſting his tyranny and brutiſh vices, we muſt never. 
|  theleſs acknowledge ſome obligations to that undaunted ſpirit which 
frſt effectually rent the fetters of papal CRT, 0 


\ 
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a fluctuation difficult to be prevented; and to which 
the inconſtancy of the conſtitution may be ulti- 
mately attributed. On this E. we oy eafily 
be ſatisfied. "POE 
— a the power of bene 
aboliſhing, or changing fundamental laws, is a 
right excluſively belonging to the nation. This 
right is not annexed to the ſovereignty, except in 
ſtates where the ſovereign power is itſelf exerciſed 
by the nation at large. Now, in popular and mixed 
governments alone can this be the caſe; in theſe 
only can the ſovereign alter or ſubvert . 
tution at pleaſure. | 
In popular governments the exertion of much an 

authority muſt neceſſarily be very rare, ſince an 
oppoſition of ſtrength views, or intereſts cannot 
oſten arife between the different bodies among 
which the different degrees of power are diſtri- 
buted. But in mixed governments, where the 
various bodies dividing the authority, are in a per- 


4 petual ſtate of contention for increafing the portion, 


of power wherewith they have been ſeparately en- 
truſted; where the aſſembly which repreſents the 
ſovereignty and poſſeſſes the power of diſpoſing of 
the conſtitution, has always an intereſt in making 
alterations (either for extending the portion of au- 
thority it poſſeſſes as ſovereign, or diminiſhing it in 
favour of a perſon who can amply recompenſe its 
members for a ſacrifice which coſts them very 
little:) in mixed governments of this kind, the 
conſtitution can never —— ſtable, but muſt be 
K es mol 


E 

| ſubject to continual changes, ſince every alteration 
either ſerves the purpoſe of the body by which it 
is made, or promotes the intereſt of its members. 
England, which has ſupplied me with ſo many 
facts in proof of my former propoſitions, would 


alſo afford me abundant evidences of this laſt truth 
but fearful of being unſeaſonably prolix, I contem 


myſelf with obſerving, that the hiſtory of this nation 
may be called the hiſtory of its conſtitutional viciſ- 
fitudes; and that the character of the king has 
always given a tone to the conſtitution. | Under a 


| prince:of flender ability, or embarraſſed by unta- 


ward circumſtances, the two: houſes have always 
uſurped the prerogative of the crown; but under a 
ruler of courage and penetration they have inva- 
riably ſold a conſiderable part of their own: who 


that obſerved this government under Charles I. 


could have recognized it under the ſucceſſors of 
James II.? The preſent vigor of parliament muſt 
be conſidered rather as the effect of certain tran- 
ſient circumſtances, which render it ſtill precarious, 
than the reſult of a ſolid and permanent principle. 
Should the heir of George III. of Hanover inherit 
only his abilities and crown without his virtues and 


moderation; ſhould a reign,. diſturbed by war and 


_ diſcord between a portion of the ſame citizens, be 
followed by a reign. of peace; ſhould the. neceſſity 
of treating the ſubjects of the crown with indul- 
| gence, as an inducement to. their paying for the 
very air they breathe, in order to ſupply means of 


ſupporting a ſhameful war againſt their own bre- 
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thren, at length diſappear ; ſhould a concurrence 
of circumſtances like theſe, I ſay, accompany the 
heir of Great-Britain to the throne; they would 
be ſufficient to ſhow us how the pretended fetters 
of regal dignity might once more grow flexible; 
the parliament loſe its vigor, and the throne be- 
come again omnipotent. Let us recollect what 
happened under Cromwell, and what a ſudden 
aſcendant the very ſhadow of the crown gained 
over the people, when fired on the head of an 
abſolute uſurper. T 
The inconſtancy of its ne is ibs third 
inherent defect of this government. Perſuaded 
that eee bee eee ee 
"wes for their prevention. — 
The firſt, it has been dent 1. ue. 
ae the executive on the enacting body: 
. is nee to the conſtitu- 
14 ; 8 M ee 
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4 Mtn fas fps ann; eee — 
20 vero principato, a vera repubblica: perche tutti i govern poſti intra 
. queſti due ſono diffettivi. La ragione à chiarifſima, perch? il principato 
be fob una via alla ſua reſoluzione, la quale e ſceuder e verſo la repub- 
| blica@ cum la repubblica ha ſolo una via da refolverfi, la quale d ſalire 
werſo il principato, Gli flati di nexxo hanno due vie potendo ſalire 
bc io, - ? ſeendere werſo la repubblica, donde naſce la loro 
iſabilitàa. No form of government that can be deviſed will be du - 
rable unleſs it be either a true principality or a true common wealth: 
intermediate forms muſt be neceſſarily defe&ive. The reaſon is 
obvious: TTC | 
ing into a commonwealth, Nor has a commonwealth more on. 
one mode of being diſſolved, by aſcending to a principality. 
Intermediate forms may be ruined in a double manner, 82 
may aſcend to a principality, and deſcend to a commonwealth. 
Hence ariſes their inſtability. See his Diſcourſes on the Reform of 
the State of Florence, delivered at the inſtance of Leo X. 


1 2 5 1 | 
tion, n it cannot be deſtroyed : But 
might not legiſlation modify! without deſtroying 


it: —In one way alone by making a diſtinction 
between the executive and mala ene I will 


explain myſelf... 60 6 . 
| In a well-regulated ey — it vals 
ſential to the conſtitution that the king. ſhould 
poſſeſs the whole power of executing the laws; but 
it is not equally eſſential that he ſhould perſonally 
exert this power in its fulleſt extent. . Whether he 
exerciſe i it himſelf, or cauſe, it to be done by others 
in his name and by his authority, the nature of the 
conſtitution remains unchanged. Whatever I cauſe 
to be done by another in my name and with my 
authority, is conſidered my own act. 
It cannot, therefore, be contrary to this tem | 
of government that the king ſhould have fixed 
and immutable tribunals, poſſeſſing no power pro- 
perly their own, but as the mere emanations of 
the regal prerogative, exerciſing the judicial office 
in the king's name, and by his authority. Now if 
the exiſtence of theſe tribunals be not inconſiſtent 
with the nature of, this government, the duty im- 
poſed on the prince of not availing himſelf of his 
judicial power, but through the medium of theſe 
tribunals, will not appear an unconſtitutional 
meaſure. The king, though conſtrained to make 
uſe of his courts in the exerciſe of tlie judicial 
power, will thereby loſe nothing of his prerogative, 
theſe tribunals being conſidered but as the organs 


of his will. _ By ſeparating in this manner the 
| judicial 
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judicial frotm che executive power, by ſeparating 


k, Imo, as to fact but not as to right; the king, 


notwithſtanding the infallibility and independence 
which the conſtitution. yields him, vill neither be 
enabled to elude the law, nor by arbitrary decifions 


to diſpoſe of the life, the honor, or the property 
_ of his citizens. If he be independent, if there be 


 fbne to accuſe, no legal power to judge him, yet 
this is not the caſe wich his courts of Juſtice, or the 


members that compoſe them. The determinations 
of one court may be examined and reverſed by a 


ſuperior tribunal. A citizen oppteſſed by a ma- 


giſtrate may accuſe him before a competent judge, 
and the magiſtrate may be puniſied. None of 
theſe proceedings would be contrary to the nature 


3 of the government. The king's prerogative would 


not be deſtroyed, it would only ſuffer a modification 


ry favour of the public ſaſet y. 


The Engliſh legiſlature, aware of its neceſſity, 


has adopted this remedy. In times when her con- 


ſtitution was much more deſective than it now 
appears, the king alone frequently decided in per- 


fon the controverſies of the citizens; and paſſed 
Judgement on their ſuits. But the mere exerciſe 


of this right ſoon manifeſted the ruinous conſe- 
quences that might reſult. Ir was therefore ſettled 


that the judicial power ſhould be 1 exerciſed 


in the name of the king by his tribunals: and that 
theſe ſhould be the inmediate Uepolitaries of 
the laws.* 3a 
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In later times the king was alſo deprived of the 
right of depoſing at his caprice the members of 


theſe tribunals. The law, in order to prevent 
injuſtice and oppreſſion on the part of the execu- 


tive power, having ſought to place the judicial 


authority in the hands of magiſtrates, determined 


alſo to inſure their punctuality. The ſtatute 13 
William III, chap: 2, ſays, that the commiſſions 


of the judges ſhall. continue as long as they ſhall 


faithfully perform the duties of their office: quam- 


diu bene ſe geſſerint: not while it may be pleaſing 


to the king—durante bene placito.7 e aud Art 
Thus might legiſlation repair the firſt defect 


inſeparable from the organization of theſe govern- 
ments. The Engliſh legiſlature is admitable in 
this firſt inſtance : but have ſimilar precautions 


been ſuggeſted to repair the two remaining defects? 


What remedy has been oppoſed to the ſecret in- 


fluence of the prince in the parliament? . Same 


meaſures, we muſt allow, have been adopted to 
prevent the election of the members that compoſe 


the houſe of commons from falling on perſons 


openly devoted to the crown. Thoſe who are en- 


26 ” — = g 0 * 


-+ This eſtablihment, united to che ſuppreſſion of the Star- 


Chamber, enſures in a certain degree the force and authority of the 
laws in England. The Star-Chamber, whoſe ſpirit differed: from 
that of the other tribunals, which allow nothing as law but the 


. common or immemorabie law, and acts of. parliament, acknowledged 
the particular proclamations of the king's council, and on theſe 


grounded their deciſions. While this exotic production was rooted 


in the Britiſh conſtitution, the power of the law was not ſufficient 
jo protet the inyocenae of the de. 
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of which depends entirely on the will of the prince 
are declared ineligible to a ſeat in the aſſembly. 


Al ne of 5 ling. it is rde, are excluded, 
but 
„„ o eh 9 


8 Alackflone, ibid. 'T; 1, p. 21, e ä imagine 
how this lawyer could conſider theſe eſtabliſhments as impregnable 
bulwarks of his country's liberty. By penſioners of the king, are 
underſtood thoſe comprehended in the civil liſt. © But how are ſe- 
cpet penſions prevented? Is not the circumſtance of their being 
removeable a bond to unite thoſe who obtain them more cloſely 
with the miniſtry ? Indeed the lower houſe is conſtantly filled with 
, Perſons, in employments, all derived from the prince. The offices 
1 are  Commparatively very. inconſiderable. ; 


: 


4 


eee rector eee 
curacy, under what circumſtances perſons accepting places or 
penſions are rendered ineligible, or vacate their ſeats in the houſe 
of commons; the tranſlator imagines a conciſe ſtatement of the 
 fiatutes now ſubſiſting on the ſubject, will not appear unacceptable: 
, _ By Stat. 5 W. & M. c. 7. $ 57- Members of the houſe of com- 


132 * 13 W. III, c. 0.5 mons are precluded from 
executing by themſelves or deputy, any office or place concerning 
R collecting, or managing the cuſtoms, and any member 

ſuch office is declared incapable of fitting or voting as 
| a member of the houſe but is not. ineligible. | 


By 6 Anne, c. 7, F 23, 26. Perſons in their own name, or that 
. exerciſing any mew office or place of profit under the 
crown, (created ſince 25 Oct. 1705) commiſſioners of prizes, ſecre- 
taries or receivers of prizes, comptrollers of army accounts, com- 
. commiſſioners of ſick and wounded, agents 

ts, commiſſioners for wine licences, governors or deputy 
9 comniſGoners of the navy employed 
in outports, penſioners of the crown during pleaſure (and by 1 
G. I, c, 56, penſioners for years certain) are incapable of being 
elected, fitting or voting as members of the houſe; their election 
N e eee ee oting forfeits 300 C. 

But this act does not incapacitate officers/of the navy or army, 
nor does it prevent perſons, who after they have been elected mem- 
bers, accept of any office of profit from the crown during the time 
of their continuing- ſuch members, e egg eee 
e its 6 hart elected. | 

is By 
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but what does this avail? Is not a man who has 
once inſinuated himſelf into the houſe, in a ſitua- 
tion of hoping for, and obtaining what before he 
could not expect? Are not the principles of hope 
and ambition more active in their operation than 

thoſe of gratitude and remembrance? 
But allowing what is not the fact, that theſe ; 
regulations have tended in ſome degree to enſure 


By 16.1, c. 56. No judge of the 3 ſeſſions, juſticiary, 
or baron of the court of exchequer, in Scotland, is PE of being 
elected, ſitting, or voting. 

By 15 G. II, c. 22. e the revenue in Ireland, 
commiſſioners of the navy or victualling offices, deputies or clerks 
in ſuch offices, deputies or clerks in the ſeveral offices of lord high 
treaſurer, commiſſioners of treaſury, chancellor of the exchequer, 
lord high admiral, commiſſioners of the admiralty, paymaſters of 
the army or navy, principal ſecretaries of ſtate, commiſſioners of 
falt, ſtamps, appeals, wine licences, hackney coaches, hawkers or 

pedlars; perſons having any offices, civil or military, in the iſland 
of Minorca or at Gibraltar, excepting only officers having com- 
miſſions in regiments there, are declared incapable of being elected 
ſitting or voting. Their election is void, and perſons preſuming 
to ſit and vote forfeit 20. a day, | 
This a& does not however exclude the creaſirer or comperolle 
of the navy, ſecretary to the chancellor of the exchequer, ſecre- 
taries of the treaſury or admiralty, under ſecretary to ahy of the 
principal ſecretaries of ſtate, deputy paymaſter of the army, or 
any perſons having offices or 5 for life, or 2 fong as they 

behave themſelves well in office. 


- By 22 G. III. c. 45. All perſons, dire&tly or indire&ly, hold- 
ing any contract with the commiſſioners of the treaſury, navy, or 
victualling offices, the maſter of the ordnance, or any other perſon 
on account of the public ſervice, or furniſhing any money, wares, 
or merchandize to be employed on ſuch ſervice, are rendered inca: 
pable of being elected or ſitting : the election of perſons ſo difqua- 
lified is void, preſuming to fit they forfeit 500 C, a day, and are 
incapacitated from holding any contract for r ſervice get 3 
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an impartiality in the members of the houſe of 
commons, what remedy has the Engliſh legiſlature 
oppoſed tj the influence of the prince in the houſe 
of peers, which by the perpetuity and rank of irs 
members, has always'a ſuperior weight in the de- 
liberations? Inſtead of ' diminiſhing, has it not 
ſtrengrhened this dangerous influence? Has it not 
given the prince a right of creating as many lords 
as he pleaſes,“ and is not a lord ſo created an ad- 
ditional vote on the ſide of the king? Are not the 
biſhops or ſpiritual peers ſo many creatures of the 
prince? , Are they not other twenty-ſix votes 


"INE. devoted to his ſervice?—There is not a prince in 


Europe who has ſo many employments to beftow, 
fo many benefices to diſtribute as the king of 

England: the legiſlature, inſtead of reſtraining his 
munificence, has rendered it inexhauſtible. An 
Engliſhman may hope every thing from his king, 
but nothi. g from the parliament. : 

Let us then quit the Engliſh legiſlature, which 
offers us no proper remedy for this defect in its 
conſtitution. Let us be content with propoſing 
one, which from its ſimplicity and eaſe of appli- 
cation, appears to me the moſt adviſeable: In a 
government of this nature it is impoſſible. to de- 
prive the king of the diſtribution of all employ- 

ments, ou as well as military. This right is 

conceded 


* The king may create as many Peers as be pleaſes —Vide | 
Blackflone, vol. 1 To 


5 a right of nomination to xl Bibby 
Ticks,Blackflone, — „ Co $e 
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conceded to him by the conſtitution, which entruſts 
him with the whole executive power, as well over 
things dependent on civil rights, as over . 
which depend on the rights of nations. , 
| We have ſeen how little benefit was experienced 
| in Sweden and Poland from a diminution of the 
regal prerogative in this particular. Let us not, 
therefore, indulge a thought of aboliſhing or in- 
fringing a right which the conſtitution itſelf ren- 
ders inſeparable from the crown. Legiſlation, I 
repeat it, has neither a right nor a power of 
ſubverting the conſtitution, it muſt only remedy 
its defects, and its vices. Let us then reſign to 
the king a liberty of diſpoſing of all employments 
dependent on the double executive power confided 
to him. Let us ſeck only to balance the influence 
this right may give him, by inveſting other privi- 
leges in the aſſembly which repreſents the ſove- 
reignty. Let this aſſembly poſſeſs a mumnificence 
adapted to irs dignity. As ſovereign, it ought 
alone to diſpoſe of the members of the ſovereignty. 
What can be more abſurd than the right poſſeſſed 
in England by the king, of creating both ſpiritual 
and temporal peers? Are not theſe ſo many mem- 
bers of the fovereignty? and can the king, who - | 
by the nature of the government is not ſovereign, 8 
communicate to others what he does not poſſeſs?* 5 
Wen the ſtate of popular repreſentation in England is ren- 
dered conſiſtent with the avowed principles of the conſtitution, this 
theoretical abſurdity will be fond a prac ale. 


n 3 


1 

Is not this an abſurd and dangerous bicrifice 
r by the legiſlative body in favour of the ex- 
ecutive power? Is not this a means of depriving 
the people of their tribunes to make ſo many per- 
verſe royaliſts? Muſt not the principles of a free 
conſtitution - be conſidered as irrecoverably loſt, 
when the moſt reſpectable part of the legiſlative 
body i is created by the executive influence? If then, 
ſo far from . inimical to this conſtitution, it be 
conſiſtent 


If, as the author himſelf allows, the executive power ought not 
to be fettered with ſeverity; it will appear that the regal privilege 
of creating peers preſerves the energy of the executive office, and 
annexes a proper reſpect and dignity to its exertions. So far from 
being dangerous to the conſtitution this expedient ſeems well cal. 
culated for maintaining its equilibrium, and enſuring its ſtability. 

In remote ages the kihg needed the co-operation of the inhabi- 
tants of cities and boroughs, and of their repreſentatives, to aſſiſt 
him in reſiſting the uſurpations of the barons : at preſent, from a 
proſperous change of circumſtances, the proportion of landed and 
pecuniary property is conſiderably in favor of commoners. With 
them conſequently reſides a proportionate degree of power. Now, 
were the mode of election reformed on conſtitutional principles, (a 
meaſure indiſputably neceſſary,) were the venal influence exerciſed 
by the king and the peers in electing members of the lower houſe 
effectually overthrown, were the people at large and the national 
property really and not nominally repreſented, the conſequent 
* augmentation as well in electors as repreſentatives, would give ſo 
ſerious a weight to the popular influence as muſt ever protect the 
nation from the dangers that might otherwiſe be dreaded from a . 
deſpotic exertion of the regal prerogative in the creation of nobility. 

On the other hand, after theſe neceſſary changes in the mode of 


election have been effected, ſhould this privilege be taken from the 


king and conceded to the three bodies conjunctively exerciſing the 
ſovereignty, the popular influence would inſtantly poſſeſs a fatal 
- preponderance. Feeling their ſuperior energy, the houſe of com- 
mons, as experience gives us ample reaſon ln would 
make continual inroads on the power * 
peated encroachments at length render the king impotent, and 
deltroy the balance of the conſtitution,—T . 
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conſiſtent with its nature, that the aſſembly repre- 
ſenting the ſovereignty ſhould have a right of 
adorning it with any individual worthy to ſhare its 
functions; let this aſſembly, in particular, poſſeſs 
an excluſive authority of granting to thoſe who may 


be thought worthy the diſtinction, as a reward for 


noble actions and ſervices rendered their country, 
the right of ſitting in the upper houſe: let not pa- 
tents of nobility be emanations of the prince, but 
rather teſtimonials of gratitude offered by this 
auguſt aſſembly to the citizen who may have diſ- 
tinguiſhed himſelf either by his virtues, his uſeful 
abilities, or his parliamentary zeal, in boldly op- 
poſing the unjuſt pretenſions of the crown: let it 
belong excluſively to the aſſembly to diſtribute all 
honours or rewards founded on public opinion— 
rewards often more flattering and held in higher 
eſtimation by a free nation than all the mercenary 
employments the prince can beſtow, which are 
uſually accompanied with the badge of ſervitude. 
Among other rights of this aſſembly, let it poſſeſs a 
power of expelling members become ſuſpected ;F 
let the perſons who- have deſervedly incurred this 
expulſion be rendered for ever unworthy of ſerving ' 
their country, and incapable of exerciſing any em- 
ployments in the gift of the prince: let the number 
of theſe employments be limited by the law as much 
| as 


+ The houſe of commons is already warranted in expelling 
members who become infamous; but does not, it ſeems, poſſeſs the 
right of rendering. them for-evir ineligible, It has nevertheleſs a 
power to 3 in the * of ſuch members, as often as 


„ 
as poſſible. In the exerciſe of that munificence 
and parliamentary authority which reſpects the 
rewarding or puniſhing their members, let the 
meeting of the two houſes be ſufficient to warrant 
their proceedings in ſpite of the king's negative.“ 
Let not legiſlation be content with -merely pre- 
yenting corruption in the members of this auguſt 
aſſembly, but ſtrive alſo to prevent it in their 
electors: by the aid of education, rewards and 
honors, let the love of glory, ever accompa- 
nied by patriotic enthuſiaſm, once more awaken 
her influence. When the citizens ſhall ceaſe to 
make an infamous traffic of their ſuffrages, when 
they ſhall no longer ſell their liberty to their repre- 
ſentatives, when merit alone ſhall decide their 
choice; when the law, to ſecure the impartiality of 
elections, ſhall exclude from the body of electors. 
indigence, ever to be ſuſpected of venality;$ then 
will virtue, ſupported in the aſſemblies by hope, | 
by fear, and: by morals, invariably obtain a plu- 
rality of ſuffrages in favour of the public intereſt ; 
chen will the nation be truly free, and conſcipus of 
its freedom; then, ae will be ſcen the poſſi- 

4 , bility 


* This would not be inimical bs the conſtitution, as it has no 
concern with the exerciſe of the legiſlative” power, in which the 


prince muſt participate, as onp of the three bodice compoſing the 
aſſembly. 


$ By « law paſſed under Henry VT; the citizens, authorized to 
vote in the election of. repreſentatives, muſt poſleſs a landed eſtate 
of che annual income of two pounds ſterling : Every one ac- | 
quainted with the preſent ſtate of England muſt be convinced that 
Nee 
a private citizen from abſolute penury. | 


4-6-3 


bility of ſubſtituting an aſſembly of citizens | in the 
room of a * * courtiers - 5 
y 


* The preſent ſyſtem of election in England has long afforded, 
cauſe of diſcontent to every difintereſted and impart obſerver.” 
If enmity to the genuine ſpirit of the conſtitution, if a total de- 
pravation of morals Eee ranks, if an increaſing hoſt of 
abuſes and abſurdities can authorize attempts at amendment; the 
exiſtence of theſe evils in the conduct of modern elections has been 
clearly but hitherto vainly demonſtrated. In vain has it been ſhewn 
that the'purity of the Britiſh government can alone be preſerved 
by parliamentary reformation: a meafure ſo ſalutary ſtill remains 
to be wiſhed rather than expected. Patriotiſm can ſeldym reſiſt the 
ſeductions of power. Hence have the people been ſo often deceived 
by a vain expectation that patriots, metamorphoſed into miniſters, 
would promote the adoption of thoſe meafures which in the mo- 

ment of poverty and virtuous enthuſiaſm they had pledged them. 

ſelves to ſupport. Hence has the nation been gradually lulled into 
lethargy by frivolous objections. The folly of innovation, the 
poſſibility of danger, have been loudly, but unfairly, adduced as 
_ reaſons againſt amendment. The preſent fortunate ſituation of the 
country has been offered as an unanſwerable argument for the per- 
fectĩon of our government. It has even been aſſerted, that altho* 
abuſes. be proved to exiſt, they ſhould rather be ſupported than re- 
moved, leſt the tranquillity of the ſtate be endangered. Should 
we even allow a doctrine ſo abſurd, it will not be found to militate 
againſt the meaſure propoſed. For who has yet proved, that in 
attempting to obtain a conſtitutional end by conſtitutional means, 
the national repoſe is ſubjected to the lighteſt hazard? Who has 
made it-appear, that any dangers to be dreaded by the moſt ſcru- 
pulous ſupporter of the exiſting ſyſtem, are worthy a moment's 

attention, when contraſted with the benefits which are the objects 
of our purſuit? Who has yet paſſeſſed ingenuity ſufficient to con- 
vince men of cool reflection, that our preſent proſperity (a fact ſo 
vauntingly oppoſed to innovation) has not — occaſioned by the 
unſettled fituation of France, and the critical ſtate of the powers 
of Europe in general, at leaſt in as great a degree as as by the 
merits of aur government? Since, however, our affairs are in a 
flouriſhing condition, let us ftrive to enſure their continuance. * 
The moment is peculiarly favourable ; let us then adopt a rational - 
plan of repreſentation while it can be done with eaſe and ſafety. 
W 
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3 
By theſe and ſimilar means, having obviated 
the influence which the Prince: might gain over 
the 


| The ability and welfare of mixed. governments are underſtood 
to depend on the ſupport of a conſtitutional balance, and an oppo- 
fition of ſeaſonable checks to the uſurpations and intrigues of each 
5 of the conſtituent bodies. Occaſions therefore will ariſe, which. 
may render it adviſeable either to limit the regal power, obviate 
- ocratic incroachments, or oppoſe effectual bags Sg INE. 
g ultuous inroads of popular influence. 
. ebe hiſtory of political eſtabliſhments to their 
ſource, ſtill fewer minutely trace their progreſs, or cautiouſly com- 
» pare former periods with the preſent. Were this a conduct gene- 
rally practiſed, the diſſonance of jarring opinions would ceaſe. 
The relative perfection, as well of ſyſtems of reprefentation as of 
every other political inſtitution would be apparent, and all unpre- - 
judiced politicians would confeſs that how admirably ſoever the 
" prevailing mode of election might be r 
it is by no means calculated for the preſent æra. 
CCC 
N | merce, and a combination of events, population and riches have been 
5 inconceivably augmented. New towns have ariſen, of conſiderable 
magnitude, and old ones have been repleniſhed with inhabitants. 
The firſt have no repreſentatives; in the latter they continue to 
be choſen by a few. antient voters, who, actuated by love of 
power, and gratified that the few ſhonld ' accompliſh an election 
for the many, are often particularly vigilant in excluding from the 
privilege of voting, that moſt reſpectable numerous and uſeful claſs, 
the body of men engaged in commercial purſuits, who have 
ſeldom opportunities of exerting. any but an indirect influence | 
in elections. If to. this circumſtance we add, that many towns 
ſunk into decay have been deprived of their repreſentation ;- that 
it was antiently the cuſtom to grant freehold leaſes of lands; whence 
: the leſſee derived a right of voting, which the leaſes now in uſe 
: have annihilated ; that a multitude of opulent and reſpectable per- 
ſons poſſeſſing chattel intereſts, who are | materially concerned 
in their country's welfare, enjoy no fufffages ; we ſhall find, 
that although population and opulence have increaſed, eleftors 
and repreſentatives have diminiſhed. Minutely to enumerate 
electioneering abuſes, would be a tedious and unprofitable taſk. 
It ſeems however highly reprehenſible, that voters for cities and 
| boroughs, non-reſidents, — REn 


8 


the deliberations of the afferably repreſenting the 
vereignty and the nation; the Jaw muſt direct 


its 


the towns where they poſſeſs a voice, who are ufually indifferent to 
the welfare of the citizens, and have no opportunities of deciding un 
the comparative merits of the candidates; ſhould be enabled to 
diſturb and carry diesen againſt the withes" e the rede wht 
more enlightened electors. 
From the objections already offered, and munberlefs travis 
which remain, it can be clearly proved that the Britiſh repreſenta - 
tion, in its preſent ſtate, is inconſiſtent with the principles of the 
_ conftitution. It is not what it profeſſes, a real repreſentation of 
the people. Are the people really repreſented where peers, as well 
as private gentlemen, have a property in boro an 
ariſtocratic influence creates members of the popular affembly—- 
where the miniſters of the crown are enabled to abuſe its putronage, 
and exert every venal art to ſtrengthen the party of their adherents 
in the lower houſe—where, in Mort, the reſources of the flare are 
perverted, and the nation ſupplies money to eſſect i own corrup. 
tion? Are —— where towns 
in aMuence, and reared by millions of the moſt induſtrious ſi 
of the ſtate (men who contribute in a' ſuperior degree to the na. 
tional revenues), where innumerable "renters, whoſe exertions 
ſupport the agriculture of the country, are conſidered” leſs worthy 
of ſending members to parliament than the wretched remains of 
-indigent and profligate boroughs? 
The arguments of writers on legiſlation and every principle of 
reaſon have been ſet at defiance. Prejudices have been e 
to ſtrengthen the influence of defpotic miniſters, un Gere e 
obedience. It has been clamouroufly aſſerted, without a ſhadow 


of plauſibility, that the parliamentary fyſtem now prevailing is | 


practically the beſt poſſible; and that all attempt at amendmeng 
muſt have a pernicious, rather than a falutary Wndency. On a 
remark ſo dangerous and abſurd, it. has been "ſuggeſted to the 
tranſlator that ſome obſervations ſhould be offered. | 

The only end of legiſlation is to promote the public good by 5 
the beſt means the nature of the government will admit—a prin. 
ciple generally received. Is the mode of repreſentation in England 
_ conſiſtent with this principle ? We elect repreſentatives to partici- 
pate in enacting laws, and by voting ſupplies to ſupport. the execu- 
tive power; to watch over the conduct of miniſters and cautiouſly 
| examine whether the national reſources be applied to beneficial 


| purpoſes, 
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its views to the laſh vice of this government, the 


ne e Si... N 
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— ˙— we canfie_ our fortunes and 
—. 0 uniſorlle goote# both Let: 


5 tc eee | 
only ſuch ſupplies as are really neceſſary: they promiſe to vote no 
money for corrupting the ſtate, -or ſubverting the morals of the 


people, no penſions for. pampering the vices of the great, or pro- 
moting a thoughtleſs profuſion in our rulers. Once in ſeven years 
372 ͤ reigerntod—anes in feren years, debuded 
by flattering promiſes, we imagine we enjoy a perfect repreſenta- 
tion: but alas] after the election is effected, theſe engagements are 
eee eee ee 
government poſſible. is reſigned to the executive power ! 
t in not neceſſary to enter into a detail of the intrigues of par- 
% apart. intereſe and. ambition, have beck fo often 
allied. We may content ourſelves with obſerving, that the miniſer 


| . e bit party ever predominates. Whether he pro- 
mote meafures beneficial or ruinous, bis influence inſures a majority 


in the lower hauſe: nor can he loſe his ſupport until the nation 


| becomes indignant at his miſcondut—then, perhaps, he conſiders 


it prudent to reſign; but his reſignation does not prevent the per - 


nicĩous conſequences of that conduct which endangered the public 


ſafety, and occaſioned the interference of the people. | 
Were the members of the houſe of commons fairly, equally, 
and, as much as poſſible, incorruptly choſen, were no preferments 


to be accepted, no places to be filled, no penſions received by the 


popular delegates, directly or indirectly; the conduct of parliament 


| would be reverſed... Having no compenſations to expect, the 
members would unite with their conſtituents in a common intereſt. 


Abſurd laws, oppreflive ſtatutes, and exorbitant taxes would then 
de felt by them as well as by the people they. repreſent. . But 
while the executive, power poſſeſſes an aftitutional influence, 
and in effect alone legiſlates for the nation, its miniſters will natu- 


rally ſupport meaſures which ſtrengthen this influence, and enſure the 


obedience of the people. In impoveriſhing the ſtate by enormous 
expences, they will enrich themſelves : oppreſſion will afford them 
an accumulation of patronage. Trifling retrenchments will oeca- 
ſionally 
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It has been obſerved, that the right of ipattiatly | 


bor entirely changing the laws which determine the 
conſtitution, cannot be taken from the -afſembly 
without deſtroying the nature of the government. 


We muſt therefore deviſe ſome means to render the 
exerciſe of this right difficult; which may be 
obtained by a determination, that whenever the 
changing, aboliſhing, or framing of a fundamental 
law becomes the ſubject of debate, a majority of 


ſuffrages ſhould not be ſufficient to authorize the 
novelty propoſed; but a plenitude of votes ſhould 


be required, to render it valid and legal. This 


remedy would not deprive the aſſembly of a right 


that ought on no account to be ſacrificed,” but 


would nevertheleſs prote& the conſtitution from 
_ thoſe viciſſirudes which render it dangerous and 
: inconſtant. 


- 


Sonally be Wade to details the people; but dgngeronh and radical | 


abuſes will be ſuffered to ſubſiſt.—Miniſters the moſt virtuous al- 


ways find ſo many friends to gratify, ſo many enemies to reconcile, 


ſo much ſelf-love to renounce ; that the mighty bulwark of cor- 
ruption muſt ever remain unſhaken, until the multitude of lubjecte 


unrepreſented, deaf to ſophiſtry and intereſted clamour, have re- 


ſolved to purſue a prudent and conſtitutional conduct for obtain 


ing a reform. Offering repeated requiſitions to the legiſlature, | 


peaceably, yet firmly demanding elective rights, let no party ſpirit 
actuate their addreſſes, let the public good be their ſole object; 


and government muſt at length yield to their wiſhes. Then will 
their patriotic exertions reſcue the crown from the turbulence of - 


party, and the nation from miniſterial oppreſſion. 


In a country where the le for the corruption, of = 
miniſtrations, parliaments, e bebe nay, 2 . 
very depravation of their own morals, the conſtitution muſt ſurely 
be weak in theory, or defective in practice. 

The government of England, notwithſtanding the author's in- 
| genious objections to its eſſence, is admirably adapted in its theory 


# 
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"EN inconſtant. To combine the wills of all the mem- 
bers compoſing the aſſembly, is ſo arduous an ex- 

pedient that it can never ſucceed unleſs the ad- 
vantages expected from the novelty propoſed be 
too apparent not to be univerſally deſired, too evi- 
dent not to be univerſally acknowledged: in ſuch 

an event the conſtitution would be rather perfected 
than changed. This is the only inſtance where 

the lilerum veto * become A in a 
republic. 5 1 

Such are the 3 which a "ic legiſlation 
might oppoſe to the inherent defects of this ſpecies 

of conſtitution, and ſuch the principles derived 
from the relation of laws to the nature of mixed 

9 My opinions I truſt have been ſuf- 
| 5 ently 


- 


to the ſpirit of the people : the evils we have enumerated certainly 
originate in practical abuſes, utterly inconſiſtent with the ſpirit 
of the conſtitution, which might be removed by ſeaſonably adopting 
a well-digeſted ſyſtem of parliamentary repreſentation. In times 
of national poverty or popular diſcontent, a meaſure of this kind 
could not be attempted without danger. In the [preſent moment 
of peace and ſecurity it might be effected with eaſe. 

That electors and repreſentatives ſhould be increaſed cannot be 
_ doubted ; but this note is already extended to a length ſo unuſual 
that the ſuggeſtion of a connected ſcheme of reform would here be 

impracticable. Should exiſting defe&s continue unrepaired, the 
tranſlator may at ſome future period ſubmit his thoughts on this 
8 ſubject to the public more at large. He has no wiſh of deſtroying 
5 the harmony of the conſtitution, by giving the people a dangerous 
influence. He has already obſerved, in a former note, that the 
regal dignity ought to be preſerved in its ſplendor ; that the 
prerogative of the crown in excluſively creating peers ſhould remain 
inviolable, as the beſt expedient for enſuring the vigor of the execu- 
tive force: but ſurely no true lover of his country can be averſe to 
' , . amend a repreſentation deſtructive of popular virtue, inimical to 
. - the purity of the conſtitution, and dangerous to its ſtability, of 
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keiently elucidated ;* but muſt I ſet bounds' to my 


reſearches with remorſe at having ſhewn little de- 


ference to a nation which above all others i is en- | 
titled to reſpect? - 


No, philoſophers of Europe, venerable Engliſh- 
men, be not offended at the freedom with which 


a man who reveres, who admires you, dares to 

| ſpeak of your government. I only 1 your 
| cure, in laying open your wounds: : 
Refle& with ſhame that while you have enlight- | 

ened, inſtructed, ſurprized Europe with your in- 

ventions, with the perfection of your productions, 


$ To enſure the vigour and duration of this moſt intereſting 
eſtabliſhment, it would be neceſſary to introduce a new form of * 
oath, by which each member, on the opening of parliament, 
ſhould promile neither to propoſe nor give his vote in favour of 
any motion tending to the, revocation of this law. It would alſo 
be neceſſary to frame a ſmall ſeparate code of real fundamental 
laws, determining the true nature of the conſtitution, and the 
rights and limitations of the authority of each of the three bodies, 
which might neither- give room for interpretation nor ambi- 
guity. In this code ſhould be contained real fundamental laws 


alone, and not thoſe on which this appellation has INT 
beſtowed. 


* I have not ſpoken of the right of taxation, laying on new 
impoſitions, or granting ſupplies. The nature of the government 
gives this right to the aſſembly repreſenting the ſovereignty, 
whence it cannot be taken without deſtroying the conſtitution. 
But from what has been ſaid, it may be obſerved that this palladium 
of the liberty of mixed governments is of no utility, while the 
defects of which we have ſpoken, continue. Of this the preſent 

' ſituation of Great-Britain is an inconteſtible proof.” What avails 
it that the king cannot impoſe new contributions or tax his 


ſubjects, when he has the means of effeCting theſe urpoſes through | 
the EIN as inclination dictates. F 


Q 


(4 

and your intereſting diſcoveries, you have at the 
fame time ſo-ſhametully neglected your legiſlation. 
A compoſition of the moſt ſhocking abſurdities the 
| barbariſm of your anceſtors could. ſuggeſt, of all 
| the feudal ſyſtem contained moſt extravagant, 
and moſt contrary to that liberty of which you 
think-yourſelves in poſſeſſion; of ſo many uſages 
nnd cuſtoms with the very origin of which you are 
unacquainted; of ſo many new laws contradicting 
old; of ſo many deciſions of tribunals with the 
force: of law; of ſo many uſeful decrees joined 
with ſo many pernicious edicts; of ſo many evils 
and ſo many remedies; of ſo many guards of in- 
dependence, and ſo many ſuccours of deſpotiſm.— 
Offering to the eye of the philoſopher an aſſem- 
blage of confuſion from which the defects of your 

_ conſtitution. can never be remedied, nor the con- 
tinuance of your liberty enfured. Let your abili- 
ties then at length be directed to this ſublime work. 
Frame a new ſyſtem of laws, in which the vices of 
your conſtitution may be repaired; all the rights 
both of the crown and the parliament ſettled, all 
antient uſages, incompatible with the preſent ſtate 
of affairs, aboliſhed: impreſs it with that. unity, 
which a legiſlation framed during ſo many ages, 
under ſo many different circumſtances, in ſo many 
different periods of your ever changing, ever re- 
forming, but never perfected conſtitution, cannot 
1 poſſeſs: availing yourſelves of its influence, recall 
wd your country virtue without which there can be 
j i | no ny; 1 which there can be no 
| | ; patriotiſm ; 
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patriotiſm; education without which there can be 
be no morals. By rewarding zeal, by puniſhing. 
fraud and court-intrigue, by rendering the members 
of parliament incorruptible from intereſt as well as 
principle, ſubſtitute a freedom found and permanent 
for a precarious and dangerous licentiouſneſs, the 
| fore-runner of anarchy and deſpotiſm: ſeek, in a 
word, what is not impoſſible to be obtained, what 
your enthuſiaſm for the public good, joined with 
the ſolidity of your talents, will even effect with 
_ eaſe—ſeck, I ſay, to conciliate in one code, liberty, 
peace and reaſon. Then will no ray be Oe" to 
the ſplendor of your glory.* 


* 


* The following parts compoſe the preſent juriſprudence f 
England: 1. The combined law of the Anglo-Saxons and the 
Danes, collected by Edward the Confeſſor and augmented by 
William the Conqueror: this is called the Common Law. 2. The 
Parliamentary Deciſions; theſe are comprehended under the name 
of Statutes. 3. The Charters of Cities, which are called Private 
Laws. 4. The Foreff Laws. 5. The Miltary Laws, operating 
only in time of war. 6. The Roman Law, uſed in the Admiralty 
Court. 7. The Canon Law, followed by the clergy in all caſes not 
repugnant to the authority of the king and the laws of the realm. 

From what has been here mentioned, we may conclude that the 
Engliſh juriſprudence, has nothing to yield in point of confuſion 
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CHAPTER XII. 


Scamnd oH of the Relation of Laws : the Principle 
which flimulates the Citizen to Action in different 
_ Governments. 


YEFORE we enquire into the characteriſtics 
and rules derived from this relation, the na- 
ture of the abovementioned principle muſt be 


\ . aſcertained. Under every form of government, 


fays Monteſquieu, the ſtimulus to action differs. 
« Fear in deſpotic ſtates, honor in monarchies, 
virtue in republics, conſtitute theſe different motive 
1 ; | 

But on what proofs, ſays a celebrated obſerver, 
does Monteſquieu ſupport this ſyſtem? Are fear, 
honor, and virtue, really the exciting powers in 
different governments? Could it not, on the 
contrary, be made appear that a ſingle cauſe, va- 
riouſly directed, is at once the ſource of exertion 
in all governments, and that this cauſe is, love 


of power? If it be true that love of pleaſure 


and dread of pain are the ſprings which regulate 
human actions, we ſhall be eaſily perſuaded that in 


every government the real principle of activity ori- 
ginates in love of pcwer: ſince this love of power 


is itſelf generated by love of FN Every one 
deſires 


+ Helwetius de I Homme, &c. Sef. 4, cap. xi. From the 
multiplicity of writers who have confuted Monteſquieu's ſyſtem, 
1 am induced here to ſupport my own, without a thought of 


IP e 


| „„ Hs : 
every one, therefore, wiſhes to poſſeſs a right of 
obliging other men to contribute all their ſtrength 
to his felicity, and conſequently wiſhes to command 
their ſervices. This paſſion is born with man, 


and being inſeparable from his nature, is rendered 


more active by the developement of ſocial relations, 
and is become the true and common ſtimulus to ex- 


ee ertion in all civil ſocieties, whatever may be their 


eee re wee this truth 
to a demonſtration. : 
Bet flick «'detonſization n "4 
write neither for hermits nor for obſcure miſan- . 
thropiſts: I write for thoſe who live in the midſt 
of cities, and who every moment may perceive in 
themſelves the true cauſes which incite them to 
action. Every one who reads may judge without 
need of other proof. Let him examine his heart, 
let him analyze his wiſhes, and then if he have 
boldneſs enough, let him aſſert that this ſyſtem is 
erroneous. | But it may be urged, how can the 
fame principle poſſibly operate with equal force 
in all governments, fince their natures are ſo 
different? This objection will be ſufficiently ob- 
viated by an attention to the following ſtatement. 
In every nation the ſupreme power is either poſ- 
ſeſſed by an individual or by a certain portion of 
citizens, or it is diſtribured amongſt the nation at 
large. Relatively to theſe different diſtributions of 
the ſupreme authority, it muſt appear clearly, that 
Nn under * 
| * 


1 6 J 


contract different habits and cuſtoms, they may 
nevertheleſs all propoſe to themſelves the very 
ſame object of purſuit, — pleaſing the ſupreme 
"_ rendering it propitious'to their defires, and 
pos ain ſome I or emanation ob: its 
| N 
The means are Rs fimilar, yet 3 effects a are 
*# different. The ſame love of power which in a free 
and well-regulated republic renders the citizen 
attached to virtue and to his country, tends to 
make him a monſter under a deſpotic government. 
At the ſame period that it gives birth in Rome to 
a Curtius, a Decius, a Fabius ; in Aſia, it produces 
the vileſt of ſlaves. From this principle, in the 
ſame country, but at different ſeaſons and under 
different circumſtances, will ariſe a Cincinnatus, a 
Papirius, a Cleander, a Perennis, and a Sejanus. 
Having premiſed theſe general remarks, we ſhall 
ſoon perceive that every effect which Monteſquicu 
attributes to his principles, is in fact the reſult of 
the ſame love of power conſidered relatively to 
<lierent governments. 

For example: where there is a deſpotiſen, (ay⸗ 
8 is no virtue. I grant it; but why?— - 
Becauſe when the government is purely arbitrary, 
when the ſovereign authority is in the hands of a 
tyrant, too often educated within the walls of a 
ſeraglio, amid the intrigues of a troop of greedy 
and corrupt courtiers, he will certainly chuſe for | 
his miniſters none but the accomplices, or at leaſt 


| N In ſuch. a country 
neither 


* 


5 147 J. | 
neither an Ariſtides nor a. Cimon will ever ap- 


pear, becauſe they can derive no aſſiſtance from 
virtues or talents to favour their attaining a por- 
tion of that power which is but an emanation 
from the authority of the moſt corrupt of man- 
| kind. In ſuch a country, vice, indecency, de- 
bauchery, libertiniſm, ſhameful voluptuouſneſs, op- 
preſſion, injuſtice, rapine, fraud, and meanneſs, 
are honoured, approved, authorized, and rewarded 
by the ſupreme power, applauded by the public 


voice, and, as it were, legalized by the tacit con- 
ſent of a ſociety. too ſpiritleſs for reformation. 
There, the favorite is above fallibility: there, 
the betrayer of his country becomes the moſt 


powerful citizen of the ſtate: there, thoſe Who. 


are not oppreſlors ; are oppreſſed; there, the virtuous. 
man ſtrives to conceal his virtues :, there, in ſnort, 
the moſt. courageous labour to appear the moſt 
vile, becauſe valour and virtue are as youghs, 
where, deſpotiſm is all. | 
For the better developement of my #34 I ſhall 


| have recourſe to a political phenomenon. | Let vs. 
ſuppoſe that a deſpot, yet a man of virtue, ſhould. 
aſcend the throne. in 

ſerye a change in che face of affairs. Every one 


n an inſtant you will ob- 


will ſtrive to render himſelf uſeful to the public, 
and will exerciſe all the arts of ambition to merit, 


5 which he aſpires. It. muſt be allowed, that. the! | 


wiſh of pleaſing the tranſient hero who wears the 


croun vill create a number of hypocrites, becauſe. 


* pr ppe ns K2 virtue 
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virtue cannot yet be firmly rooted; but this hypo- 
criſy is itſelf a glorious and uſeful homage, which 
vice pays to virtue, by affuming her appearance. 
The man of probity will rend the veil which con- 
cealed his merits, and he who was before vicious 
will attempt to become, or at leaſt wear the ſem- 
| blance of a contrary character. Thus has virtue 
occaſionally honoured the ſeat of deſpotiſm itſelf. 
Thus in Rome did Trajan and the two Antonines 
alter the aſpect of affairs. 
By love of power then, is the citizen really deter- 
_— and by the ſame paſſion, in free 
ca Ig is he rendered virtuous. 
people reign, deſpotie power is 
A in the nation at large, which muſt neceſ- 
farily defire the good of the majority: ſo that 
here, by public ſervices alone, is the citizen placed 
in a fituation of obtaining a proportionate degree 
of authority as the reward of his deſerts. In 
theſe governments love of power will neceſſarily 
endear him to juſtice and his country. It is well 
known that in Rome, during many ages, prodigies 
of valour were ſeen united with prodigies of virtue; 
and every citizen poſſeſſed the qualities of a 
Fabricius, a Regulus, and a Cincinnatus- But 
how long did theſe prodigies continue? As long 
as valour and virtue continued to be the meritorious 
means of obtaining the conſulate and dictatorſhip. 
But ſcarcely had freedom yielded her ſeat to tyruntiy: 
ſcarcely had the Pretorian guard and the legions 
begun to 9 merit of thoſe who were to 
command 


A, * 


„ 

command the earth; ſcarcely had an infamous com- 
merce of employments and crimes been introduced 
into the capital, before virtue, no longer profitable, 


diſappeared: Heroes were converted into ſpies: 


the ſenate itſelf became inſtruments of the ſuſpi- 


cions'and enmities of a tyrant; and, to ſum up all 


in few words, a country exiſted no longer in-the 
univerſe, for which it was the duty of its inhabitants 
to entertain the higheſt reverence and affection. 5 


We may therefore conſider it a general rule that 


in every government the citizens will act conſiſtently 
vith the character impreſſed on their minds by the 


love of power.“ It is the province of the law to 


direct this paſſion, in order to promote its utility. 
I. 3 


$ In the hiſtory of the Barbarian nations that iſſued to over- 


whelm Europe, we have too lively a picture of Roman degeneracy. 
Whenever we wiſh to inſult an enemy, ſays Luitprand, and give 
him an odious appellation, we call him a Roman: Hoc ſolo, id ef 
guidgquid luxuriæ, quidguid mendatii, immo quidguid vitiorum eff com- 
Prebenden.—Luitprand. Muret. ſcript. ital; vol. 25 par. 1, p. A vi. 


4 allow, that even in thoſe governments where dhe love of ; 


power prompts the citizen to vice, there may yet be ſome men of 


-probity who prefer the ſecret delights of virtue to the ambitious | 


wiſh of ruling by vicious means. Whilſt Cataline with his furious 
accomplices was condemning to death one who with the ſpirit 
of a Roman had dared to prefer the welfare of his country, Titus 
'Labienus lived a citizen, a man” of probity, a hero. And 
while Cabr os the raine of Kberty wan laying the foundation 
of the ſevereſt tyranny, Cato the people—fled to 


VUtica,—ſlew himſclf wich his own hands, that he might not ſee 


his country deprived of her antient liberty. But theſe and fimilar 
exceptions cannot ſubvert a rule, fince not two only, but 
even a hundred honeſt citizens are of inconſiderable importance 
when placed in competition. with a public, — 
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But ought. the--direftion te be uniform. in al 
ts? Such an uniformity can never be 


practicable. | The effects of this ſingle and ge- 
neral principle differing according to the variation 


of the governments on which it operates, the di- : 
rection given it by the laws muſt alſo differ. This 


is a ſubject which I haſten to elucidate with preci- 


Gon, fince all that · I have hitherto obſerved would 
appear foreign to my argument, (having undertaken 


to treat of the law's relation to that principle 


which animates governments, ) ſhould I develope 
the rules derived from this relation without 
previouſly determining the principle to which 


it applies. I ſhall begin, therefore, with de- 
mocracies. | | 

In democracies the law ſhould reſign to hs REV 
the choice of their magiſtrates and miniſters, as the 


moſt: efficacious method in ſuch governments of 


rendering love of power the fertile ſource of exem- 
plary virtues and ſplendid deſerts. The public at 


large is not eaſily deceived or corrupted. The 


connection which may unite a citizen to the mem- 


bers compoſing a ſenate muſt be infinitely cloſer 


than any relation he can have to the whole body of 


the nation. Without a' conſiderable degree of 
merit, expectations from the ſenate may be encou- 
_ raged, yet nothing is to be hoped for from the 


people. Of this truth the hiſtories of Rome and 
Athens offer me a proof. We are informed, that 
aſter the Roman people had with great tumult ob- 
8 the of raiſing plebelans to > employ- 

| ments, 


4 
' 


Cant 


ments, they could not yet come to a reſolution of 


electing them ;f and that in Athens, although by a 
law of Ariſtides magiſtrates were eligible from al! 


the claſſes, it never happened, ſays Xenophon,® 
chat the lower orders called for ' perſons who 


might ſeem to have a particular intereſt in their 


welfare and their glory. From popular elections 
another benefit accrues. The people do not ex- 


amine into private abilities or ſecret virtues, in 
ſuch a reſearch they might be deceived. They de- 


termine only, ſays Monteſquien, on things of which 
they cannot be ignorant, and facts which come 
under their own obſervation. 


They know, for example, that a man has ak 


often employed in war, has courageouſly . 
the rights of liberty and of his country, and 


has ſucceeded in one or more enterprizes; this 
$1 N 1 5 | 


+ The people requiring that the plebeians all thould be! ad-. 
them it was eſtabliſhed . 
that four tribunes ſhould be created with conſular power, who 
might be indiſcriminately plebeians or patricians. - When the elec- 


" mitted to the conſulate, for a 


tion of theſe tribunes took. place, they were, all choſen from the 
claſs of nobles. Whence Livy ſays, Quorum comitiorum eventus 
decuit | alios animos in contentione libertatis et honoris alios ſecunidum 
depoſita certamina in incorrupto judicio eſſe. The expedient is well 
known which Pacurius Calanus adopted in Capua to ſtifle a ſedition 
on the eve of breaking forth in that city againſt the Senate. Ma- 
chiavel, after having minutely deſcribed the event, deduces this 
great truth: that if the people are ſometimes deceived in the 


neral, they are never deceived in the detail; that they weigh in a 


| juſt ſcale the merits of thoſe to whom they entruſt any employment, 


and are ſeldom deceived in the judgement they. form of. perſons. 
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deſtined to 


11 


is ſufficient to entitle bim to che command of 
99 hops. | 


Pr 


Iwata fem. bis ur banal Griabed with his deciſions, 


that he has never been convicted of corruption 
this is * inducing them to * him 


Drinker: 


"They know, FIT I 


A nee <bbe mancther fn; 


muſt be Edile. Thus is every citizen aſſured, that to 
obtain any portion of authority he mutt conciliate 
the eſteem of the people, and to accompliſh this 


. _ muſt ſerve them; to make his talents known he 
muſt exert their influence and diſplay his virtues, 


by-uſeful actions and public fervices, Hence do 
heroes ariſe; hence did the celebrated Penn—an 


| habitual philoſopher, a man worthy to have 


lived in thoſe ages when men were poor but great : 
a legiſlator, who had he been born twenty centuries 


before, would have obſcured the glory of. Lycurgus 


and Solon: hence, I fay, did Penn render Penn- 
ſylvania (that region of America, fortunate becauſe | 
obey a man who had | abandoned 
his on country only to be the better capable 


of diſplaying the firſt traits of benevolence and 


humanity in a new hemiſphere) the country of 
bum ud n. ne eee n 
of the univerſe. | 1 


an w ͤ˖ n | 


is to unite private with public ' intereſt; he ſaw 
that in free governments, the only method to ſuc- 
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people the diſtribution of employmenta. He pur- 


the foundation of a republic, which now attracts - 


the attention of the whole carth. And philoſophy 
will immortalize the memory of him who firſt 
tranſported felicity to America, at a period 
when all Europe ſeemed combined to overſpread 
her regions with AO 1 and 
ruin. 

In five governments, the firſt law for 
Pe OP PREP KP El 
muſt reſign to the people at large the election of 
thoſe to whom any portion of authority is to be 
entruſted : the ſecond muſt yield to every citizen 
a poſſible right of attaining the higheſt employ- 
ments of the ſtate, unleſs excluded by fome 
crime, which ought clearly to be defined. The 
neceſſity of this law is ſelf-evident: it is a natural 
_ reſult of the foregoing principles. If the citizen 
ſerve his country with an eagerneſs proportionate 
to the advantages ſhe offers him in return; if 


in the love of power all his hopes be centered; | 


if the different degrees of authority which may 
be conferred on him, be the only coin he will 


accept in payment for his ſervices; we muſt con- 
_ clude, that whenſoever one portion of the citizens 


is entirely or partially excluded this right, the 
republic. becomes inſtantly divided into two 
claſſes: thoſe who. have either no concern or-a very 
 ncontidable fake int their contary's wallhee, and 


thoſe 


exciting, and ning the IR of demogratic 


N . ] 


' thoſe whoſe intereſt is wholly centered in the ſervice 


of the ſtate. Every man muſt perceive how much 
this civil-partiality counteracts the principle of go- 


| vernment, and prevents an equilibrium by deſtroy- 


ing equality, not that metaphyſical equality ſo 
ardently ſought. in the reveries of Politicians, but 
an equality which is the ſoul of popular govern- 
ments, an equality whoſe object is not powers but 
rights, and in which any abuſive alteration tends 
to place the ſlave on a level with the hero, and to 
raiſe a troop of Helots in a country of Lacede- 
monians. Laws therefore conceding an equal right 
of attaining employments to every citizen, is one 
of the. moſt. neceflary regulations for protecting, 


governments. 
The laſt . adapted to the a 
end, is a law to prevent the abuſe of power. An 


abuſe which is too oſten united with the power 
itſelf, is univerlally pernicious, is particulariy fatal 


in free and popular governments, * muſt be 
obviated by the legiſlature. £ 01 

| To this end the gfraci/m among the Aue 
was directed. It was attended with a double 
advantage. It prevented the abuſe of power by 
baniſhing thoſe citizens, who, from the autho- 


rity they had acquired in the ſtate, were become 


ſuſpicious: and protected, at the ſame time, the 
principle of government; becauſe, as it is not 


power alone which is ſought er but the repu- 
tation of power, the citizen n hack 
NS 9 5 ſuff- 5 
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ſufficiently - attained this | flattering diſtinction, 
when his merit had cauſed him to be baniſhed 
from his country. Thus did the oſtraciſm in 
Athens operate as a reward; and thus might a wiſe 
legiſlature by directing the paſſions of men, change 
their very nature, ſo as even, to make them wiſh a 
deprivation of objects the moſt dear to them, their 
parents, their friends, nay theit country itſelf, 

But without having recourſe to an oſtraciſm, 5 
which at firſt glance ſeems a violent and tyrannical 
expedient, the legiſlature might make the love of 
power itſelf operate as a prevention of its abuſe. 

Let the law define by what path the firſt poſts _ 
are to be obtained and the duration of each ma- 
giſtracy; let a certain aſcent or gradation be ſettled; 
let the exetciſe of one employment ſerve as a kind 
of probation, or as an opportunity of meriting ſome 
higher office: but let an interval always elapſe 


betwirt each employment: during this interval, ; | 


(which muſt never be diſpenſed with), let the magi- 
ſtrate whoſe office is expired, be reduced to a pri- 
vate ſituation, ſo that the citizens may be enabled 
to accuſe him without apprehenſion. Let a tri- 
bunal be eſtabliſned for receiving accuſations 
againſt any of theſe magiſtrates, for examining 
into their conduct and reporting it to the people: 
then will it be ſeen whether without the aid of 
an oftraciſm the love of power itſelf may not 
operate: to prevent. its abuſe. 
The laws which have been juſt condidered..: are 
g ede to ** and conduct the love of power 
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EY thoſe which tend to protect this principle under 


mol of another; between the tights of the nobles 


an ariſtocracy. An ariſtocracy, it has been ob- 
_ ſerved, is with-reſpe& to the nobles what a demo- 
cracy-is with regard to the people: the choice 
therefore of thoſe to whom any authority is to be 
entruſted muſt be made by the general body of 
the nobles for the ſame reaſon that in democracies 
it muſt be made by the people at large. Thus 
will merit have a greater influence on the diftri- 
bution of employments; and the love of power 
will become uſeful, becauſe it will oblige the citizen 


1 


to juſtice, and to the ſervice of his country. 

But fince in theſe governments the nobility is all 
and the people are as nought; ſince the whole 
power is in the hands of the patricians ; by what 
expedient can we excite the people to co-operate 
for the good of their country?—to what object can 
the love of power be directed in this inſtance, ex 
cept to an entire demolition of the ariſtocracy and 
an overthrow of that abominable and humiliating 

diſtinction between the rights of one citizen and 


and- the privileges of the people? Yet this evil, 
which muſt ever render ariſtocracies the worſt- of 
all governments, and the moſt ſubje& to civil diſ- 
cords, may be remedied. The law, without injury 


to the nature of this government, 1oight appeaſe 
| the people, and intereſt them in the public welfare 
dy two methods: by leaving the path open to cer- 
RN * 


F 


| ig 1 
a poffible right of being inrlle in the claſs of 
nobles when certain circumſtances and certain 
merits, which ſhould be accurately defined, ate 
found united in his perſon; * This expedient is 
attended with a double advantage: it foſters and 


directs the principle of government among the 
lower orders, which, deſtitute of this hope, could 
have no intereſt in ferving their country; and places 
at the ſame time a barrier againſt the frenzy of the 
people; becauſe the moſt powerful and reſpectable 
citizens of this Claſs, ſeeing themſelves already 
approaching, or at leaſt in a'ſituation of being one 
day incorporated in the rank of nobility,” muſt 
diſcover their own intereſt in defending its rights. 


EY Thus in Rome did the patricians ſometimes find a 
defender of their cauſe in the tribune of the people. 


| I ſhall terminate this Chapter with offering ſome” 
| hints on the mode proper to be adopted « om rad 
for protecting the love of power in monarchies. 
| In theſe governments every portion of authority 
entruſted to the citizen is a mere emutmtion of 
the ſupreme power depoſited in the monarch; Ir is 
the ſovereign who has the giſt of employments : who | 
diſtributes the various portions of authority athong' 
his fubjedts. So that a citizen in theſe govdern- 
ments, influenced by love of power, will propoſe 
to himſelf no other object than contributing to 
the fatisfaction of his ſovereign, in order to cun- 
Cilliate his favoiir, and thereby obtain from him 
ſome degree of power as a recompence for ſer- 
. | omar "EV as this motive, under the 
governmens | 
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a of a good prince, may be the 8 
of produging heroes for the ſtate, ſo under the 
empire of a weak and depraved monarch, it may 
tend to overwhelm the nation with flatterers and 
, flaves,.. How then muſt the law act for preventing 
this evil, and giving a ſaſer and more uſeful di - 
rection to love of power in monarchical go- 
vernments. Depriving the ſove of the 
diſtribution of employments would — infringe- 
ment of his rights, and a violation of the conſti- 
mution. Submitting this diſtribution to the appro- 
bation of the public at large would be impracticable 
and unworthy the dignity of the ſovereignty. The 
only expedient at once uſeful to the ſtate and by 
no means. injurious to the rights of the ſovereign, 
would be an allotment of certain offices to thoſe 
citizens who ſhould perform certain ſervices ſor 
their country, defined and determined by the law; 
and an accurate ſtatement of the merits required 
for attaining, thoſe employments which, might re- 
main-.undiſtributed. By this ſingle eſtabliſhment 
has the national proſperity been far ages ſupported 
in a countty where every virtue receives ſome emo- 
_ Iyment, and every uſeful talent acquires ſome 
authority: where nobility is not merely an hereditary 
memento, but a perſonal reward ; where he who 
paſſeſſes ability and virtue is aſſured of being pre- 
ferred to him who can boaſt only an illuſtrious. 
anceſtry; where it is neither the will of a prince, 
tlie partiality of a courtier, nor the cabal or 
ee of a court—but where the law diſtributes 

| gs 
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employments, offering them as objects of: emu 
lation to the citizens at large: where the law aſſigns 
them not to the perſon, not to the rank, but to 
uſeful and virtuous actions. I ſpeak of China, 
a country where by theſe expedients family order is 
preſerved throughout the largeſt empire on earth; 
where on principles like theſe the laws animate and 
direct that ſole and univerſal „ of _ 
government, love of power.“ 

The moraliſts here, as well as in pi RPE 


country where ſound principles of morals and 


philoſophy are received, condemn not in man the 
ambition of ruling unleſs it be joined with the 
wiſh of oppreſſing. Love of power aſſumes, we 
may be aſſured, different appearances: in a great 
ſoul that feels itſelf capable of promoting general 
happineſa, it is a virtue. It is a vice in thoſe who: 
know. only the art of doing injury. 
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The man of ambition in a free governmene 4 


an honourable citizen deſirous of employments, as 


the lawful means of gratifying himſelf by contri- 


buting to the happineſs of others: under à tyrant, 
he is a cunning ſlave who ſeeks to extricate himſelf 
from. the. clas ef oppreind to enter char of 
oppreſſors. eee | 


„ 


Under a moderate S whois alegifla. 


tion has found means to direct this paſſion, the 
ambitious man 18a patriotic character, who deſires 


only 


. © On the ſubje& of mixed governments, I refer the reader to | 


| the preceding Chapter, where I have ſhown by what means the law 


might intereſt the citizens in the public . * this 
Tlterfl] printiple'of ation. 38 
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ity ſufficient for enabling him to enforce 
25 obſervance: of dhe laws, defend his 


's 


 - " naintain/ her rights, pteſerve her liberty, and 


_ thereby conciliate the eſteem and gratitude of his 
fellow citizens, who cannot avoid contributing to- 
has ſelicity. Under a deſpotic government he is a 
monſter who wiſhes to enjoy the abominable pri- 
wikege of violating with impunity every rule of 
juſtice, deſpiſing the laws, trampling. on the un- 
fortunate, oppreſſing his nn new 
weigln to her chains. 
Te nt morality then continue inimical 112 
bien and love of power, but rather oppoſe 
thoſe governments and-thoſe laws which are in- 
capable of giving a proper direction to its influence. 
Deftieute: of this ſpring, ſociety would be without 
mation: political bodies would periſh in ĩnactivity. 
When ill. directed, this ſtimulus occaſions a move- 
ment in ſociety,” a movement, however, that acce- 
lexates its ruin. On the contrary, when under due 
regulations, the ftate ſupplied with heroic: ſpirits 
moves on with increafing vigour, en 
nearer approaches to perfection. 5 
on the principle which anirites 1 
ments, n oma at; aol 
W 
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CHAPTER Kl. 


"Third Object of the Relation of Lni—the Gent 
and Diſpoftion of Mankind. - = 


„ wen. genius and diſpoſition of bd 1 
be conſidered in two points of view: with 

reſpect to that univerſal ſpirit, by which in every 
age the greater part of nations are actuated; and 
with relation to the peculiar nature and diſpoſition 
of the people, for whoſe uſe the laws are promulged. 
Under whatever aſpect we examine the ſubject, 

its application to the ſyſtem of juriſprudence muſt 
be apparent. I ſhall firſt ſeek to demonſtrate how: 
this ſyſtem is influenced by the univerſal ſpirit:of 
the times; and then conſider the genius and par- 


ticular diſpoſition of the people for whom it is 5 


intended. 
The inconſtancy which accompanies every ſubs 
jet dependent on human nature, is viſible in the 
difference of national character at different ſeaſons. 
The ſpirit of the age changes with the circum- 
ſtances that concur in its formation; and the 
viciſſitudes which time occaſions in phyſics, occur 
alſo in politics and morals. Should legiſlation 
then treat theſe ſubjects with neglect? | 
We may be ſatisfied on: this point, - by. directing 
our attention to the hiſtory: of times and nations. 


In what do we reſemble the antients? What has our 
genius or diſpoſition in common with theirs? Where 
is nr Se for war and ann Where that 
L * 
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martial ſpirit which filled every breaſt, armed every 
nation, and changing even the ſentiments of nature, 
made life leſs dear, and death-leſs dreadful? Where 
are thoſe prodigies of valor and virtue? Where 
| => games, at which the Greek and Roman ex- 
hibited their ſtrength and activity before immenſe 
2 multitudes, at which by rewards and acclamations 
the lively ſentiments of glory were foſtered, at 


which pleaſure herſelf paid a tribute to ſtrength 
and courage? This ſtrength and this courage are now 
become unavailing. Men fight without making cloſe 
approaches, and die without diſtinguiſhing by whom 
they are ſlain. A combuſtible, ſulphureous, and 
elaſtic matter levels the ſtrong with the weak, and 
the hero with the coward. The very objects of war 
are changed. Heretofore nations armed to deſtroy 

or found kingdoms, or to vindicate the natural rights 
of mankind. We now fight for taking a port, for 
the conqueſt of a mine, for the monopoly of a mer- 

chandize, or for ſatisfying the caprice of ſome. man 
in power. Theſe wars being uſually carried on at 
a diſtance, or on the expanſe of the ocean, are 
much leſs felt. Thoſe proſecuted on land are flow 
in their progreſs. Our anceſtors, without the in- 
tervention of a mercenary ſtanding army, were in 

a continual ſtate of warfare—while we, in a ſtate 

of peace, are ſurrounded by a million and two hun- 
dred thouſand: men continually armed. The ſpirit 
of trade and commerce pervades the earth, and 
nothing is attended to but preſerving peace and 
acquiring wealth. We muſt all perceive what a 
difference 


| L 163 J 
difference of principle this aſtoniſhing revolution 
muſt unavoidably produce in the legiſlative ſyſtem? 
What would now be the fate of a republic whoſe. 
| laws, like thoſe of Sparta, ſhould baniſh gold and 
ſilver, prohibit navigation and commerce, depre- 
ciate agriculture and the arts, and annex a certain 
character of infamy to the exerciſe of trade;— 
trade, which once contributed ſo much to the 
decline, but is now become the ſupport and the 
ſoul of nations? With ſuch laws, what would be the 
fate of England and of Holland? Amfterdam and 
Rotterdam would then be in the Northern ſea, what 
Tunis and Algiers now are in the Mediterranean; 
what the Danes, and antient people of Norway 
were; what the greater parr of barbarous nations 
placed'by nature on the ſea ſhore, have ever been: 
they would be two piratical republics, obliged to 
have recourſe to injuſtice and fraud for their ſub- 
| ſiſtence; they would be poor, becauſe piracy has 
never enriched any people; they would be always 
in a fluctuating ſituation, becauſe always expoſed 
to the vengeance of neighbouring powers. Whereas . 
by a contrary ſyſtem of juriſprudence, by tranſ— 
porting to every kingdom the treaſures of nature 
and of art, by conveying to the one the ſuperfluities 
of the other, they reign ſuperior wherever the ſea 
has an influence, and grow rich with the conſent 
of the people whoſe happineſs they increaſe, and 
whoſe wants they multiply. 

Let us for a moment call to our recollection the 

principles adopted by the antients, and let us con- 

2 L 2 traſt 
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tiaſt the with the opinions of modern belt | 


Plato directed that the arts ſhould not be brought 
to perfection, and that none ſhould be exerciſed in 


the republic but thoſe eſſentially neceſſary to life. 


He refuſed giving laws to the Arcadians and 


Coroneans, being convinced that theſe people were 


at once opulent and enamoured of opulence. 


Phocion aware that Athens owed its decline to 
wealth, directed that artiſts ſhould be conſidered 
in the light of ſlaves, and conſequently 3 
the privileges of citizens. 


The politicians and hiſtorians of antiquity * 
all attributed the decline of nations to the wealth 
inſinuated among the people. The laws of Lycur- 
gus, which kept riches at a diſtance from the walls 
of Sparta for the longeſt period of time, were by 
them conſidered as the ſummit of politics, as the 
model of a perfect legiſlation. 

Perſuaded of the vices which accompany unh, 
of the inſtruments of corruption and ſlavery 
which opulence and luxury offer to deſpotiſm, 


perſuaded, in a word, of the beneficial effects of 


poverty; they commiſerated the ſituation of Solon, 


who, in giving laws to the Athenians, was obliged 
to ſwerve from theſe principles: they have 


informed us, he was himſelf acquainted with the 


. he of his Sons when he n that he had 


0. 


V 
in the temples of the deities, and granted the ſculptors but ſive for 
conſtructing a tomb. That we may be ſatisfied of the general con- 
currence of the antients on the ſubject of wealth, we may conſult 
Plutarch's Life of Pericles, and Seneca's Letters, 8, 17,94 & 15. 
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: 1 
not dictated to the Atbenian the beft laws, but the 
beſt which they were in a capacity of receiving. 
Such was the opinion of the antients on this ſub- 


ject: ſuch was the ſyſtem of Grecian and Roman 


policy, whoſe great object was the preſervation of 
frugality by poverty; and by frugality, ſtrength; 
courage, ſupport of fatigue, and ſtrictneſs of 
morals. _ Let us now turn our attention to the 
moderns. Far from conſidering poverty a benefit, 
our politicians are only anxious in the purſuit of 
riches and treaſures. Their wiſhes are bent on the 
improvement of agriculture, arts, and commerce. 
They ſay to the people, be rich if you would be 


| happy. They ſay to ſovereigns, let your ſubjecta 


poſſeſs a conſiderable ſuperfluity, if you would be 
reſpected abroad and tranquil at home. Your 
crown will be ever ill-ſupported, your throne will 


be ever tottering, your provinces ever expoſed to 


the rapacity of neighbouring powers while your 
ſubjects remain in indigence. Encircled with 
wealth, your name will be feared, your alliance be- 


come deſirable, your rights reſpected, your preten- 


ſions ſupported; you will give laws to your neigh- 
bours :—but they will give laws to you while they 
continue to exceed you in opulence. 

To what cauſe then muſt we attribute this dif. 
ference, or rather contrariety of views, between the 
politicians of antient and modern times? Muſt we 
ſuppoſe error and fallacy in one of theſe ſchools; 


or rather admire both for having adapted their 


maxims to the genius and prevailing ſpirit of the 
0 times 


The ſtronger has ceaſed to give laws to the weaker: 
It is the rich that now vanquiſhes the poor. The time 


is paſt when two legions could ſupport a war againſt 
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times in which they taught? Does not the hiſtory 
of antiquity ſhow that the richer nations received 


their laws from the poorer—and do not the modern 
annals of Europe ſhow us the contrary? Would any 


cauſe of apprehenſion ariſe in the preſent ſtate of 


affairs from a republic adopting the ſame principles, 
the ſame views, the ſame maxims, as that of Rome? 


Let me repeat it, the aſpect of affairs is changed. 


a whole nation. We muſt now .have armies, and 
theſe require reſources. More than two hundred 
thouſand -men prepared to inflict or ſaffer death, 
and more than fifty millions of ſpecic have formed 
the title on which in modern times the Houſe of 
Auſtria has been obliged ta ſupport her pretenſions 
to a few acres of Bavaria. 

. Wealth is therefore become the great inſtrument 
of war, and gold and ſilver the barriers or vehicles 


of conqueſt. Theſe principles are incontrovertible 


becauſe founded on facts that come under our own 


_ obſervation. We muſt now direct our attention * 


another quarter. 

In America, among a free and 3 
people, che offspring of Europe, by oppreſſion 
rendered. inimical to the mother country, is heard 
a voice that cries: Europeans, if to ſerve you 


we firſt ſought the new world; know, that our 
wealth and the knowledge of what we may yet 


acquire, will no longer endure an oppreſſive Few 
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tude which may be changed far a liberty enabling 
us, ere long, to give laws to you, and make you 
repent of having been the artificers of your own 
chains. Independence, the fruit of your injuſtiee 
and our reſentment; the celerity with which our 
commerce may be proſecuted; the facility we enjoy 


of collecting at pleaſure the riches and products 5 | 


of the two hemiſpheres; the advancement of our 
Population, increaſed 'as well by a multiplicity of 
marriages naturally ariſing from public opulence, 
as by the influx of ſtrangers, whom the expectation 
of meliorating their conditions will invite to the 
regions of liberty. All theſe advantages, united with 
the ſuperiority which the vigour of youth; and the 
conſciouſneſs of proſperity communicates to men 
and to ſtates, will make us arbiters of the fate of 
America and of Europe. We ſhall with caſe be 
enabled to force from your poſſeſſion the ſources of 
your opulence: by the immenſe diſtance that ſe- 
parates us from you, we ſhall be enabled to com- 
pleat our preparations for invaſion, before the 
rumour of our intentions can reach your ſhores; 
we ſhall not only have it in our power to chuſe our 
enemies, but the place and the moment of victory; 

our reſources and our ſituation will enſure the feli- 
city of our enterprizes; our victorious fleets will be 
_ conſtantly hovering around coaſts which can neither 
be ſecurely guarded, nor ſtrenuouſly defended by 


diſtant potentates: reinforcements will arrive ſlowly: 
in ſhort, your colonies will either become our pro- 

vinces, or will be enabled to burſt the chains which 
ä L * bind 


5 . 
bind them to you, by the influence of an alliance 
with us; an alliance to which we ſhall never be 


uverſe, when the voice of liberty requires aur aſ- 


ſiſtance in oppoſing tyrannical uſurpation. Thus 
deprived of America, and conſequently of Afia, 
which needs only our ſilver, you will revert to the 
+ Mate of obſcurity and barbariſm from which you 
have emerged; de eee 
protect you from a juſt but unprofitable vengeance 
Sucb is the —— 
may derive from the Engliſh colonies—and this 
people, though by no means a republic of poor 
and warlike Romans, may n ample cauſes 
of apprehenſion. 
Let us haſten to a concluſion: if the prevailing 
| Wie and diſpoſition of the age conſiſt in an ac- | 
cumulation of wealth; if ſuperiority no longer 
favor ſtrength, courage, and warlike virtues, but be 
rather propitious to opulence; if the wealthier | 
nations be more happy at home, and more reſpected 
and feared abroad; the legiſlator ought now ta di- 
rect that attention to agriculture, to the arts, to the 
acquiſition, preſervation and diffuſion of wealth, 
which was once wholly engaged in attempting to 
unite an undaunted foul with «'rebuſt-and-gcuve 
body. 
e 
times, ſyſtems of legiſlation qught ever to be 
guided; we deduce this great legiſlative principle 
from our enquiry into the relation which ought 
to ſubſiſt between the laws and the national 
character 


I 169 1 
character, conſidered under the firſt — of 
view. Let us now examine the ſame relation under 

another aſpect: let us obſerve what influence may 


be apprehended from the particular nature and 


diſpoſition of that people, for whoſe uſo * * 
is to be promulged. 


Notwithſtanding the numberleſs ne which 
now concur in deſtroying every diſtinction be- 
tween the genius, diſpoſition, and reſpective cha- 
racteriſtics, of the nations of Europe; notwith- 
ſtanding the continued communication between its 
different inhabitants, and the almoſt common ori- 
gin of their forms of government; notwithſtand- 
ing the conſequences of the feudal. ſyſtem, whoſe 
principles have prevailed without any conſiderable 
variation over the whole of Europe, and neceflarily 
introduced the ſame maxims, diſtinctions, and 
ariſtocratic prejudices ; the ſame gallantry and law 
of arms; the ſame capricious and inconſiſtent 
code of honor; notwithſtanding the harmony of 
morals derived from a common religion, which, 
although perverted by ſome nations, has invariably 
remained the ſame in reſpect to thoſe precepts 
which have any influence on manners;—notwirh- 
ſtanding all theſe reaſons, I yet aſſert, that the 
character and diſpoſitions of the various nations of 
Europe are diſſimilar. If the diſtinction be not 
ſo forcible as that which ſubſiſted between the 
people of the heroic ages, who never. approached 
but to deſtroy each other, there appears at leaſt 
ſuch a difference as the legiſlator ought not to 
= | 5 dieſpiſe 


this truth, he would not have ſacrificed agriculture 


„ 1 
deſpiſe, and ſuch as muſt neceſſarily have a pow- 
erful influence on the ſpirit of legiſlation. _ 
I ſeek not the cauſe of this difference, I only 


attend to its effect. In the French, for example, 
I] obſerve a nation lively, active, ready at invention, 
of a refined taſte, diſplaying even in its follies an 
iünctedible bias to arts and manufactures: hence I 
am warranted in concluding, that in this nation the 
legiflature ought more particularly to encourage 
agriculture. An art ſo laborious, ſo unflattering to 
vanity, in France, more than in any other country, 
requires aſſiſtance ſrom the law to prevent its being 
occupations dependent on taſte, will always flouriſh 
without any particular encouragement. This nation 
will always give the ton to faſhion, will aſcertain 
the mode which the reſt of Europe muſt adopt in 
adorning their perſons, furniſhing their houſes, and 
even in deforming their women, who loſe amidſt 
the caricature of faſhion that beauty, which nature 
never ſuffers to appear - unaccompanied by ſim- 
plicity. In France, all this may be obtained without 
much difficulty, But without ſome effectual en- 
couragement, the country will remain deſerted, and 
will languith as it already does, from a defect of cul- 
tivation. Had the great Colbert been adviſed of 


to the arts, ſince by promoting the firſt he might 
have united all the advantages of both. The re- 


putation of his miniſtry would not then have re- 


* N wy . 
From 
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From France, proceeding ſouthward, I obſerve 
a different genius, a different diſpofition, 1 an 
entire diſtinction of character. | 
In the Spaniard I dicover a degree f Lanka 
apparent in kis expaefiions, and his attachments, and 
even viſible in his manner of effecting bargains:* 1 
alſo obſerve anunpoliſhed ſeverity in his deportment, 
a ſtrong predilection for antient uſages, a mind 
diſpaſed to ſuperſtition, and a certain haughtineſs 
of ſpirit which induces him to conſider induſtry 
in a degrading point of view. Hence I infer, that 
the legiſlator ſhould profit by ſome traits in the 
character of this nation, while he 3 to 
correct others. | 
He might avail himſelf of heie beta | 
good faith to promote and facilitate commerce, 
as well at home as abroad. He might ſafely diſ- 
penſe with many of thoſe formalities which retard 
their contracts, formalities which in other coun- 
tries the law has been obliged to introduce as a 
preſervative againſt fraud and deceit. F He might 
take advantage of their unpoliſhed manners, and uſe 
it as an inſtrument for ſupporting ſtrictneſs of mo- 
rals. Their PRE to antient uſages 
ſnould 


| EEE "> 
Juſtin, lib. xliii, ſpeaks in praiſe of the fidelity with 
which they preſerved the depoſits intruſted to them. 


+ This would not be the firſt inſtance of the law having left to 
the genius and character of the people the ſupplying its ſanction- 
We know that the Romans, during a conſiderable period, had no 
particular laws againſt peculation, N | 
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ſhould+ warn him of the contempt which would 
attend an introduction of. the moſt uſeful novelties, 
and convince him that in a nation like this, new 
plans ſhould be adopted with caution, and con- 
ducted with ſobriety. By their propenſity to ſu- 
perftition, the legiſlator ſhould be taught, that 
Spain has more need of an inquiſition againſt ex- 
ceſſive credulity, and the impoſtors'who abuſe it, 
than againſt irreligion, to which the Spaniard ſeems 
by no means inclined ; and that the advancement 
of knowledge and information (ever inimical to 
- ſuperſtition) ſhould here be conſiderably accele- 
rated. The haughtineſs of ſpirit which induces 
them to look on induſtry with ſo ſcornful an eye, 
ſhould ſuggeſt to him, that in Spain, rendering 
induftry profitable would not be ſufficient, but that 
as a ſtimulus to its progreſs, the law ſhould make it 
| honourable, and employing the ſame ſpirit of pride 
by which it is now deſpiſed, render it a deſirable 
- atrainment for all, by ennobling its exertions. Let 

not the hackneyed objection of impoſſibility be 

offered. To a wiſe legiſlator nothing is impoſſible. 
If, among the Grecians, baniſhment from their 
country became an honourable diſtinction, if the 
wiſdom of legiſlation could even render the oſtra- 
An enviable; if the attainment of this diſtinction, 


e eee 
the mere reſtitution of what had been embezzled was thought an 
adequate puniſhment. See the obſervation of Livy reſpecting L. 
Scipuo, lib. xxxvui. Plato (de Legibus, lib. xii.) informs, that 
"Rhadamanthus, who governed a people remarkable for piety, 
rqeuixed no proof but the oath of the party. 
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as the reward of his merits, were the daſt wiſh for 
whoſe accompliſhment the illuſtrious Athenian ad- 
dreſſed his prayer to the gods; if, in our own times, 
the legiſlator of a northern clime have ſucceeded . 
in giving a new tone to his nation; if Sweden can 
no longer be recognized ſince Guſtavus aſcended 
the throne; if by this young prince a general revo- 
lution in the form of government, manners, and 
even dreſs of his ſubjects, have been meditated 
and effected in the courſe of a few years; is it im- 
poſſible that a ſimilar revolution ſhould with equal 
facility take place in Spain? Had it been my prin- 

cipal object to form a plan of government for this: 
nation alone, I would have pointed out the road to 
be taken, the means to be employed, and the fa- 
cility of the operation; but this is not my preſent 
taſk. I have mentioned France and Spain in this 
Chapter merely to ſhew in what manner the genius, 
diſpoſition and character of the people receiving 
the laws, ought to influence ſyſtems of legiſlation. 
Satisfied with having explained my opinions, as I 
truſt I have done, with ſufficient perſpicuity, I 3 
ceed to examine the influence of climate. 
The contrary opinions of philoſophers Pn 
politicians, the difficulty of throwing any light 
on a queſtion of ſuch' obſcurity, and the many 
abſtacles to be encountered in endeavouring to 
generalize the legiſlative principles derived from 
this ſource, will occaſion my being more 5, ig 
aw I could have wiſhed in ny . I hope, 


however, - 


CHAPTER Xu. 


| Huurth Objee? of the Relation of Laws : the Climate. 


ſtill believed, that the influence of climate was 


_ firſt inveſtigated nes. 7g but the opinion 
is founded in error. Before bis writings ap- 


peared, the © ſubject | had been treated by the 
delicate and amuſing Fontenelle.* Chardin, a 
reflecting traveller, has made many obſervations 
_ reſpecting the influence of climate on the phyſical 
and moral conſtitution of mankind. The Abbe 
dw Bos fupported -and explained the opinions of 
Chardin: and Bodin, who had perhaps read in the 
works of Polybius that the difference obſervable: 
in the ſhape, complexion and manners of mankind 
originates in climate, founded his ſyſtem on this 
baſis, as well in his republic as in his Method of 


Hiſtory 150 years before. Prior to either of 


theſe eee Hippocrates, the divine Hippocrates, 

1 B+; , ; | . N . 1 

„ Machiavel, ee works, alſo mentions the 
influence of climate on the nature and morals of men. 


+ Septemtrionales populo (ſays he in his ach Bock, cap. 1. 0 . 


"on fore in officio continere, auſtrales religionis ac numinig 
W 


T has hitherto been imagined, and is perhaps 


Lows] 

examined the ſubject at large in his celebrated 
Treatiſe on Air, Water, and Situation. And laſtly 
came the author of the Spirit of Laws, who without 
quoting any of theſe authorities, did no more than 
tranſpoſe the principles of Hippocrates, and carry 
to a greater length the opinions of Du Bos, Chardin, 
and Bodin. He was willing to impreſs the world 
with a belief of his having been the firſt who had 
conſidered the ſubject, and the world gave him 
credit for the fact. We muſt nevertheleſs pardon 
this deceit in a creative genius, accuſtomed to ori- 
ginal thinking, who imagined he invented when 
he only copied. To the opinions of theſe celebrated 
writers, I ſhall venture to ſubjoin my own, ſince it 
is not difficult inventis addere. 

I willingly leave to the author of the Spirit of 
Laws, all his obſervations upon a ſheep's tongue, 
on the coat of which, he obſerves, there appear ſmall . 
eminences covered with hair, or a kind of down, 
and interſperſed with pyramids forming on the 
outſide certain papillæ, which inſtantly diſappear if 
the tongue be frozen; whence he deduces the dif- 
ferent degrees of ſenſibility, ſtrength, and courage, 
in different climates, the greater or leſs veliemence 
of the paſſions, and the ſtronger or leſs violent 
propenſity to pleaſure. I willingly paſs over theſe 
remarks, which would appear with greater propriety 
in an hiſtory of the microſcope than ina political 
treatiſe. Nor do believe it in any degree neceſſary 
ia et 2 on he influence of 
| climate 
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climate to ſo extravagant a length as to ſuppoſe 
it the univerſal cauſe of every moral and po- 
litical phænomenon; whatever may be the opi- 
nion of the ingenious author laſt mentioned, who 
in the courſe of this enquiry has rather diſplayed 
eccentricity of genius, than accuracy of obſerva- 
tian, or truth of concluſion. I ſhould be extremely 
anxious to avoid falling into ſimilar errors; I ſhould 
be particularly fearful of abuſing, as he has done, 
the ſacred. light of biſtory and experience.” 
Would it be poſſible for me to affert with the 
author of the Spirit of Laws, that the reaſon of 
northern nations having always vanquiſned thoſe 
of more ſouthern countries, originates in climate; 
when I behold hiſtory offering at leaſt as many 
facts to contradict, as can be found to ſupport this 
opinion? The Romans, it is true, were conquered 
by a northern power: but had they not at a former. 
period overcome the ſame people? Were not their 
arms triumphant over both the Britons and Sar- 
matians? Did not Tamerlane follow the courſe of 
victory from the ſhores of India to the frozen re- 
gions of Siberia? Did not the Peruvians fubdue 
many nations ſituate in the northernmoſt parts of 
their country? Were not the ſuperſtitious ſtandard 
of the cruſaders torn in pieces by the valiant Sara- 
bens? Did not the ſame people leaving the burning 


ſands of Arabia vanquiſh a variety of nations? 
Did they not ſubjugate the Spaniards, and bring 
deſolation into the very centre of France? Aſter the 
Huns had abandoned the Palus Mzotis, did they 

. ; not 
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not enſlave nations ſituate far to the: northwara? 
Were not the Parthians an object of terror · to Rome 


at an #ra when the Romans had yet loſt nothing 


of their primitive valour? Did there never exiſt a 
period when the Elamites and Egyptians might be 


enumerated among the moſt. warlike nations on 


earth? Was the ſun at a greater diſtance from 
| Perſia in the fortunate days of Cyrus? Was not 


Laconia, now inhabited by the moſt timid ſlaves, 


once a country of warriors and heroes? Muſt it be 
attributed to climate that no Phocions are now 
to be found at Athens, no Pelopidæ at Thebes, no 


Decii at Rome? Can I venture to aſſert, with this 
author, that it is climate which renders northern 


nations more devoted to liberty than ſouthern, when 
I' behold the throne of deſpotiſm alike eſtabliſhed 


amidſt the burning ſands of Lybia and the frozen 
regions of the north; in the fertile plains of Hin- 
doſtan and in the dreary deſerts of Scythia? Can 


I imagine the inhabitants of northern countries 
born to freedom, when I obſerve the feudal ſyſtem 
extending its influence over Ruſſia, Denmark, 


Sweden, Hungary, nay almoſt over the whole of 


Europe? Can I be perſuaded that in the warmer. 


climates man is doomed to ſlavery, when I obſerve + 


the wandering Arab cluding for ſo many centuries 


the yoke of deſpotiſm, by which the Perſian, the - 
| ian, and the Moor, his neighbours, are ſtill 


oppreſſed. Under the ſame parallel may we not 
| behold Tartars unconquered, and Siberians ſlaves? 
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Is it, in ſhort, to climate that the frequency of 
fuicide in England muſt be attributed; when more 


- than fifty wretches, in one year,“ ſacrificed them- 


ſelves with their own hands at Paris? When in 


_ Geneva ten or twelve ſuicides annuallyoccur-—When 
at Rome during the ſpace of feven centuries not 


a ſingle ſelf-murder was heard of, excepting that 


of Lucretia; though afterwards, (without any 


change of climate) in the courſe of a few years, 


| Cato, Brutus, Caſſius, Anthony, and ſo many 
others offered this fatal example to the world? 


J ſhould never conelude, were I to expatiate 


on all the effects which Monteſquieu attributes 


to climate, but which, in fact, both reaſon and 


experience authorize us in aſeribing to cauſes 


in a great meaſure, if not entirely, independent 
of it. On this point the reader may be referred 


to the celebrated work of Hume, who, by the 
extent of his underſtanding and the ſolidity of his 


arguments, has ſucceeded in undeceiving the pub- 


lic with refpe& to thoſe paradoxes, over which 
the eloquence and epigrammatic graces of Mon- 
teſquiĩeu had ſcattered the ſemblance of truth. Yet 
as all extremes are to be avoided, I cannot but 
conſider thefe authors alike reprehenſible: the one 

in having attributed to climate too conſiderable an 


efficacy, the other in having denied its influence 
\/  - altogether 


In the . 
2 Moral Eſſays, Eſſay 8 Obſerve alſo the ſpirit which per- 


. particularly Diſcourſe iii. 
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altogether. Following the middle * I; am con- 
tent with ſtating: 

I. That climate may doubtleſs exert. an i | 
fluence over the nature and morals of mankind as 
a concurrent, but never as an ab/olute cauſe. 
II. That its influence is perceivable and its f 
operation active in powerful climates, (I mean thoſe 
where the degrees of heat or cold are exceſſive) 
while in temperate ones its effects can ſcarcely be 

III. The poſition of a country with reſpect to 
the ſun ſhould not alone determine our idea of the 
chens OL. 

IV. Whatever be the degree of ; influence do 
2 from climate, it muſt on no account be 
neglected. by the legiſlator, who ought to remedy 
its effects when pernicious, avail himſelf of them 
when uſeful, and reſpect them when indifferent. 
I intreat the reader that he will not haſtily form 
deciſions unfavorable to that arrangement, which 
I find myſelf under the neceſſity. of adopting in 
the preſent Chapter, until the whole of it has been 
read: I entreat him that he will not condemn me 
for unneceſſary prolixity, while he obſerves me. 


engaged in reſearches which at firſt glance may 


appear foreign to my deſign. When he ſhall have 
diſcovered the point in which the various threads 
unite, he will be perſuaded that it is indiſpenſable 
for me to ſettle with preciſion all theſe premiſes, 
that I may have it in my power hereafter todeduce 
PRION principles derived from theſe ſources, 

M2 - To 
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Io elucidate my propoſitions therefore in the 
order I have _—_ then, I 65 my rr 
with the firſt. 

Climate has an indiſputable influence on the 
nature and manners of men. The igneous matter 
diffuſed over the ſuperficies of our globe is doubt- 
leſs an agent of nature: it is a power which cannot 
remain inactive. Its influence muſt extend alike 
to vegetables and to animals. Man, diſtinguiſhed 
from theſe by the perfection of mind, if he exerts his 
intellectual faculties, may modify, in a certain de- 
gree, the effects of this active power, but cannot 
aſſuredly deſtroy its influence. To the exceſs or 

defect of this matter diſperſed in the atmoſphere 
he breathes, muſt be attributed the heat or cold of 
the climate. Mankind therefore may, in ſome 
meaſure, remedy the inconveniences of this heat 
and cold, but can never entirely prevent their ope- 
ration. Immoderate heat, whether derived from 
the ſun's aſpect or from local cauſes, muſt neceſ- 
ſarily induce a relaxation and delicacy of the muſ- 

. cular fibre; and ſetting the humours in continued 
motion muſt enfeeble the body by a perſpiration 
too copious: in ſhort,” muſt diminiſh his natural 
heat, which is conſtantly, as hath been demonſtrated 
by phyſiologiſts, 'in an inverſe proportion to the 
heat of the climate. If this be allowed, it muſt 
neceſſarily follow that the moral part of our frame 
is ſenſibly affected by any difference that may ariſe 
in its natural organization. Let us contemplate 
ourſelves, the inhabitants of a temperate climate. 


When 


— 


! 


B 
When we experience exceſſive heat, do not our 
memories grow languid do we not feel ourſelves on 


the verge of imbecility? Our ideas ſeem ſhrouded 


by a veil: an unuſual laſſitude oppreſſes our intel- 
lect. We ſeem to have loſt all command over the 
exertions of mind. So ſtrong i is the ſympathy be- 
tween ſoul and body, that the injuries of the one 
are neceſſarily participated by the other: of conſe- 
quence it is abſurd to aſſert, that climate has no 
influence over the conſtitution and morals of man: 
but it is no leſs abſurd to pretend that this power 
operates excluſively on human nature. 

If the ſoul be ſubjected to the impulſes. of the 
body, the body muſt alſo be obnoxious to thoſe of 
the ſoul. Such is the neceſſary reſult of their re- 
ciprocal dependence. Education, laws, religion, 


the ſpirit, maxims, and principles of government, 


are ſo many active powers, which exert an unfailing 
influence over mankind in civil fociety. They 
accelerate .or retard the developement of their 
mental faculties; excite, reſtrain, or dire& their 
paſſions; render them timid or courageous, idolaters 


of liberty, or paſſive under the ponderous fetters of 


deſpotiſm. This union of moral and natural 
cauſes (among which climate has ſometimes the 


_ greateſt, at others the moſt inconſiderable influ- 


ence,) conſtitutes the man of civilization. Theſe 
cauſes make him what he is. The preciſe de- 

gree of activity poſſeſſed by each of theſe powers 
cannot without difficulty be aſcertained: but to 


reduce the queſtion to a general poſition, it may be 


— 
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nad, that amidſt an aſſociationof ſavages the phyſical 
cauſes, and in more civilized ſocieties the moral ones 
operate with greater energy.“ Climate, therefore, 
has the influence of a concurrent, but never operates 
as an abſolute cauſe on the phyſical or moral con- 
ſtitution of men. But, allowing a perfect confor- 
mity in other circumſtances, are its effects ſimilar 
n all places? This forms the ſubject of my ſecond 
tion. ; | | 
We have ſaid that the influence of climate is 
perceivable, and its operation active, in powerful 
Ern where the degrees of heat or cold are 
exceſſive 


No one more clearly underſtood this truth A ps. 
I wall here tranſcribe a paſſage from this celebrated writer, to ſhow 
the analogy between his principles and my own. In conſidering 
the cauſes of the greater part of the people of Aſia being averſe to 
war, though it muſt be confeſſed he does not exclude climate, yet 
he attributes the principal reaſan to the nature of their . 
After having pointed out the phyſical cauſes, he ſays: 

Propter quas ſane cauſas imbelle uni verſum Afianorum genus axifiie, 
argue adbuc amplius propter leges. Maxima enim Aſic pars ſub regibus 
eft. Ubi autem non in ſua poteflate vi vunt homines, neque ſui juris ſunt 
ſed dominis ſubjecti, ibi non multum curioft ſunt quomodo ſe ad bellum 
apparent, imo magis curant ut ne bellicofi videantur. Pericula enim 
eis non equalia inflant. Nam bi in militiam proficiſci, laboreſque fer- 
ferre ac mortem oppetere pro dominis ſuis coguntur, relickis interim 
demi liberis, nxoribus ac reliquis amicis: atque fiquiders viriliter, et 
feliciter bellum geſſerint, dominis inde -commoda accedunt, cor 
Jacultates inde augemur, verum ipfis præter pericula et cœdes mbil 
demetitur. At quod quicunque in Afia Greci, itemque Barbari dominis 
n Abi i omnes labores benefactunt, - 
illi bellicofifimi ommium exfiftunt.—Unde bellicofiores quoque Europei 
 exftant non'ob banc ſolam cauſam (alluding to the climate), ſed et 
propter leges. Non enim regibus obediunt, quemadmodum Aftani. 
Ubi enim fab regibus wivitur, ibi neceſſe eff, homines timidifſimos of, 
quemadmodum et Supra oftendi —Eypocrates de Acribus, __—_ et 
Locis: 5. 39, 49, 4, 4. 
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exceſſive, but that in temperate regions its effects 


can ſcarcely be diſcerned. Let us etamine 90 


queſtion more minutely. a 
Man, according to the obſervations of TY 


giſts, is ſuſceptible but of a determinate degree of 


heat. This degree is compoſed of his natural 


warmth, and the atmoſpheric heat of the country 


in which he reſides. In proportion therefore as 
the atmoſpheric heat is greater, his natural heat 
will be leſs, and in the ſame proportion that 
the atmoſpheric heat is leſs, his natural heat will 


be greater. In temperate climates, this natural 


warmth is generally in equilibrium with the heat 
of the atmoſphere; or the difference, if any, is ſo 
ſinall as to be imperceptible, if not in degree, 
at leaſt in effect. But in climates of a powerful 
kind, intenſely hot, or intenſely cold, this dif- 
rence muſt be very diſtinguiſhable, and' ſenſibly 
experienced. 


If, for inftance, in one country the atmoſpheric. 


heat exceed the natural by two third parts, and if 
in another, the natural heat exceed the atmoſpheric 
in the ſame proportion; the great difference of or- 
ganization in the people inhabiting theſe two coun- 
tries muſt be. ſo apparent and decided, that its 
influence on the developement of the powers of 
nature, and on the moral faculties dependent on 
thefe powers, cannot poſſibly eſcape the attention 


of the moſt ſhort-ſighted obſerver. In Greefilatd - 


or Senegal, every one muſt remark the effect of 
e marinefs; and way of 
| M4 pg 
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living of the inhabitants, but who can diſcern.i its 
operation at Paris, Genoa, Naples, or Conſtan- 
tinople? I do not aſſert that in theſe countries 
climate has no influence: I only ſay that its activity 
is ſo ſlight and inefficient, that a man muſt be ex- 
tremely prejudiced in favor of Monteſquieu's ſyſtem - 
to diſcover its operation. In powerful climates 
then, this influence is great, and is ſenſibly felt; 
but in temperate regions it is ſcarcely perceivable. 

It yet remains to be aſked, whether the ſituation 

of a country with reſpe& to the ſun, ought alone 

to determine the nature of its climate, May we 

not, under the ſame meridian, behold countries 

extremely hot and extremely cold, one climate 
temperate, another powerful? This is the third 
propaſition which I am engaged to inveſtigate. 

; I. hall illuſtrate my opinions by facts alone. 
Were the nature of climate to be determined merely 
F by the poſition of a country with reſpect to the ſun; 
1 in order to calculate the proportion of heat and 
9 cold, we need only remark the number of degrees 
and minutes which ſeparate the parallel under 
which it is ſituate from the equator. This would 

be a very eaſy operation. But let the geographer, 

. -- who might undertake to ſupport ſuch a principle, 

[ aſcend a neighbouring mountain or go down to the 
neareſt ſhore, under preciſely the latitude, and - 
he will be ſatisfied of its fallacy. He will find, that 

= among two hundred countries under the ſame pa- 

_ | rallel of latitude, not more than two or three enjoy 

19 = kr clones, he would in the reſt perceive a 
difference | 
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difference more or leſs ſenſible, according to the 


variation of local circumſtances; nay, he would 


ſometimes - obſerve a deciſive contrariety. Under 


the ſame latitude in which the heat of Africa is fo 
| exceſſive, are not the Cordeliers of Peru covered 
with ſnow? Does not all the rigor of the frigid 


zone extend its influence in the new world over half 


of that region, which, by its ſituation with reſpect 
to the ſun, we might expect to have found tem- 
perate. Newfoundland, part of Nova Scotia, and 
part of Canada, are under the ſame line as that 
which paſſes through France: the country of the 


Eſquimaux, part of Labrador, and the regions 
ſituate ſouthward, in Hudſon's Bay, are in the ſame 


latitude as Great- Britain; yet how infinite is the 
difference of climate? * | 

Thus it is not merely the poſition of a country 

with relation to the ſun that muſt determine the 

climate, which is diſtinguiſhed rather by the pro- 

portion of heat and cold ariſing in the atmoſphere; 


and depends not entirely on latitude, but may 


be occaſioned by other local circumſtances, ſuch as 
the extent of continent, the nature of the ſoil, the 


vicinity of woods, the height and poſition of adja- 


cent mountains, the prevailing winds, and a va- 
riety of ſimilar accidents.} Perſuaded of the truth 


of my three firſt propoſitions, I proceed to conſider 
the fourth, which is more e allied. 1 to. my 


Ns 


argument. 


p * Robertſon's Hiſtory of America. Lib. 4 | 
+ Varen. Geograph. general. | Cap. xxvi. Prop. 1. 
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It has been already ftated, that whatever ke the 
degree of influence derived from climate, it muſt on no 
account be negletied by the legiſlator, wbs ought to re. 
medy its effetts when pernicious, avail bimſelf of them 
when uſeful, and reſpe#t them when indifferent. In 
'l | this point che various threads ntherto drawn out 
J are approaching to an union. 
x We have remarked,* that although climate never 
mn A4 tts as an abſolute but rather as a concurrent cauſe, 
| it has nevertheleſs a certain operation on the con- 
ſtitution and morals of mankind, which the gs 
 =*- Actor ought never to overlook. 
WW. We have ſeen further, that this influence is not 
© always equal, that its action is experienced ſome- 
ä times in a greater, ſometimes in a more flight 
degree: that in powerful climates it poſſeſſes an 
active energy; in temperate, its influence is incon- 
fiderable. What effects then muſt the variation of 
| 7 tus influence produce i in the legiſlative ſyſtem? 
6 The general maxim that extremes are allied, is 
. verified with reſpect to climate. In ſuch as are 
extremely hot, or intenſely cold, the developement 
of the moral faculties of man is alike impeded. 
His natural, heat being, as we have before obſerved, 
in an inverſe proportion to the warmth of the 
atmoſphere, . is exccedingly diminiſhed in very 
warm climates, and equally increaſed in thoſe 
_ where extreme cold predominates. Yet the con- 
| | w_ of phyſical cauſes produces a fimilar moral | 
| effect. It W changes the mechaniſm of man, . 
+ Second Propoſition. - 
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and alike prevents the developement of thoſe . 
faculties, which cannot exiſt independently of his 
- phyſical conſtitution, A conſiderable relaxation f 
the muſcular fibre, a very ſlight attrition of the 

fluids, and a tardineſs of animal motion, render 
men in extremely warm climates very feeble, of 
_ lirtle ſenſibility, and conſequently ſtupid in a re- 
markable degree. On the other hand, in climates 
extremely cold, a great rigidity and tenſion of fibre, 
a powerful attrition of the fluids, and an extreme 
compreſſion of the arteries, united with a thick 
and inflammable blood, muſt neceſſarily induce a 
ſluggiſh torpor. What is the natural inference? | 
It follows, that to obtain the effects propoſed, the 
energy of the laws ſhould be alike exerted in very 
hot and in very cold countries. In temperate re- 
gions, if we wiſh to produce political motion (the 
vital principle of ſociety) it will be ſufficient that 
the legiſlator employ himſelf in removing obſtacles. 
But in the climates of which we have been treating, 
| this is not enough; there muſt be incitements, 
powerful incitements. We muſt have recourſe to 
great rewards, great threats, an education more 
ſevere, an emulative ſpirit, rouſed and invigorated 
by the whole power of the law, an induſtry not 
awakened and animated by liberty alone, whoſe 
bleſſings in our temperate climes. would a& as a 
ſufficient ſtimulus to the higheſt degree of exer- 
tion, but encouraged alſo by the munificence of 
government. It. is by means like theſe that the 
— remedy the effects of climate when 


pernicious 3 


e 
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ä pPernicious: but let us for a moment conſider whe- 
| nee 
itſelf. 

We Bren indy hn that. tags <a ge I 
country with reſpect to the ſun does not alone de- 
termine its climate, but that local circumſtances 
have alſo a ſhare in its formation. . Now local dif- 

ficulties may be frequently overcome. If they 
depend on the number of woods, on ſtagnant 
waters, on the vicinity of moraſſes, or on other 
cauſes of this kind; the legiſlature, in ſuch in- 
ſtances, by encouraging population and agriculture, 
will ſee the woods cleared, the moraſſes drained, 
the impediments whieh obſtructed the current of 
' - the water removed, in a word, the rigors of the 
climate diminiſhed in proportion to the ſuppreſſion 
| of thoſe cauſes which occaſioned its ſeverity. This 
is by no means an abſtract ſpeculation, We have 

a variety of inſtances to ſupport it, as well in the 
old as the new hemiſphere. The viciſſitudes of 
nature on our earth afford us endleſs examples of 
local alterations in the climate of various countries, 
ariſing from the advancement or decline of popu- 
lation among its inhabitants. The ſoftneſs of Italian 
ſkies was vainly ſought, after the northern barbarians 
had overſpread that country with the devaſtation 
. of their arms, their manners, and. their laws. 
Among the Dutch, encouraged Þy liberty and wiſe 
laws, population and induſtry have baniſhed the 
rigors of antient Batavia. Similar cauſes have 


bat fimilar effects in Germany, in * 


: L 19. ] 
and in Pennſylvania. The heroic: inhabitants of 
this latter region have found means to extricate 


themſelves from the inconveniencies of their cli- - 


mate, as well as from the oppreſſions of their 


fore ſometimes moderate the ſeverity of climate, 
and may always remedy its pernicious effects. 
With how much greater facility might he not 
avail himſelf of its ſalutary tendency? 


y In our temperate climes, where nature, inſtead of 


retarding, accelerates the developement of man's 


intellectual powers; where the moderate elaſticity 


of the air ſeems to have intended thoſe who inhale 
it to enjoy the excluſive privilege of diſplaying at 
once the utmoſt degree of activity; where neither 


an excelive rigidity and tenſion of fibre ariſing 


from extreme cold, nor an exceſſive relaxation de- 
rived from immoderate heat, are obſerved to oc- 


caſion ſtupor, or diminiſh ſenſibility ; where the ; 
ſtimulus' of pleaſure, united with ſtrength and 


vigour of body among the men, as well as the 


prolific nature of the women, would certainly pro- 


mote the higheſt degree of population, did wt 
moral cauſes render ineffectual this favorable con- 
currence of phyſical circumſtances: in our tem- 


perate climates, where the ſalubrity of the air offers 


induftry an unlimited ſcope for exertion, where arts 
and manufactures of all kinds, whether they re- 


quire the open air or have need of fire, whether 
they demand ſkill or ſtrength in the artificer, may 


be cultivated with equal ſucceſs: in our temperate 
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| climates, 1 I fay, with what Saite might SM the 
legiſlature promote the advancement of population, 
induſtry, arts, manufactures, and public inſtruction. 
To obtain theſe advantages in countries extremely 
Hot, or intenſely cold, it has been obſerved we 
have need of the moſt powerful! incitements; while 
to arrive at the ſame end in temperate regions, 
like our Italy, we have only to remove obſtacles. 
Little exertion therefore is neceſſary on your parts, 
O ye fortunate legiſlators of theſe happy climes. 
Nature herſelf has ſmoothed the road by which 
your people may be conducted . to. proſperity. 
Your own laws have obſtructed the path with 
Rones, with thorns, and ſhameful impediments; 
Reſtore it then to the ſtate in which it was left 
by nature: ſign. to. byr the care. of. perſecting 
her own work. 
By means like theſe ſhould the legiſlator 5 
himſelf of the influence of climate when uſeful. 
| Let us now determine in what view it "Ws to 
be regarded when indifferent. 
Among the various effects 3 to climate, 
there are ſome which can neither be conſidered as 
_ uſeful or pernicious, but rather as indifferent. In 
| caſes of this kind, to counteract nature would not 
only be uſcleſs, but productive of fatal conſequences. | 
- If a particular ſpecies of induſtry, if an art or 
manufacture be inconſiſtent with the climate; in 
attempting its encouragement, would not the 
' legiſlator fall into a groſs error? Would not this 
. art, or ee remain, * the diſ- 
| grace 


— 
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grace of the law, for ever imperfect, as well as 
unprofitable to thoſe engaged in its exerciſe? Might 
not the hand ſacrificed to theſe occupations! be 

employed with greater benefit to the ſtate and to 


the artificer in ſuch arts, manufactures, and in- 


duſtry as the climate approves and requires? By the 
ſuperfluities ariſing from theſe, might not the na- 
tion be ſupplied with products which their own 
country. denies : If the exerciſe of an art demand 
the aid of fire, can it be proſecuted with effect 
where the heat of the atmoſphere is intenſe—of if 
it require open air, can it be ſucceſsfully carried on 


ina country extremely cold? What would be our 


opinion of a legiſlator deſirous of eſtabliſhing the 


art of making glaſs in Zanguebar, or promoting 


the trade of ſhip-building on the frozen ſhores of 
Lapland? Man, whether too near or too far re- 
moved from the equator, whether ſituate in a cli- 


mate immoderately warm or cold to an extreme, 


will be incapable of many kinds of labour, and of 
a variety of occupations, which under another ſky 
gn be proſecuted with ſucceſs. - 

er Nen omnis fert omnia Tellus. 


With . truth may this remark be ned 2 to 


man. Oppoſing nature in the caſes above ſtated, 
would be a càprice at once unprofitable and dan- 
gerous. Let the legiſlator then remedy the effects 
of climate when pernicious, and take advantage of 
them hen uſeſul; but let him reſpect them when 
indifferent. Let him imitate the policy of the 
Hebrew lawgiver, who interdicted the fleſh of ſwine, 
and 
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and prohibited fiſh without ſcales or fins; eltab⸗ 


liſhed purifying baths, and enjoined abſtinence / 


and faſting; but never encouraged the uſe of oi! 
among a people deſtined to dwell under a warm 


ſky, in a region where the climate muſt have ren- 
dered all nutriment of this nature OO nal 
health of the inhabitants. F 

From climate I proceed to inveſtigate $15" 2 


phyfical object of the relation of _ * nature 
| of * foil. * | 


0 HAPTER VW 


a Ohe of the dcn of. Lower the: Fenty 


ge of the Soil. 


ons, confilered with PAs to n ne 
or barrenneſs, may be reduced to three diſtinct 
claſſes. Thoſe in which the earth yields all her 


products with a very inconſiderable aſſiſtance from 
man: thoſe where the liberality of nature is pro- 


portionate to the induſtry of the huſbandman; 
and thoſe which remain always unproductive, 


how copiouſſy foever bedewed with the ſweat * 


the laborious inhabitants. Under theſe different 


views ſhould the legiſlator conſider ſoil. In the 
firſt inftance, the productive claſs requiring a ſmall 


number of labourers,” he may with leſs hazard 


protect manufactures and arts: ſince in a "_—_— 


U 


1983 

— ths proportion of miniuliftivery wit 
never be. ſufficiently conſiderable to deprive the 
carth of the errand "required? to en, | 
fruits of her fertility. © 

On the contrary, in als ſecond inftanee; where's 
number of hands are required to cultivate the 
ground, an immoderate increaſe in the elaſs of 
artiſans and manufacturers muſt be cautiouſly 
avoided ; for an oppoſite conduct, multiplying arts 
and artiſts at the expence of agriculture, would be 
doubly injurious to the ſtate. The intereſts of 
agriculture, which is the principal ſource of na- 
tional opulence, would be thereby ſacrificed with- 
out promoting thoſe of manufacture; ſince the high 
price of goods originating not in exceſſive con- 
ſurnption, but in the deficiency of product, without 
benefiting the landholder, muſt unavoidably dimi- 
nifh' the ſale of the manufactures by raĩſing the 
price of labor. Dy: this error was the celebrated | 
Colbert deluded. : 
As to the third propofition, where the ground l 
ſo ſterile as to produce no fruits, in fpite of every 
exertion; in this cafe, the law muſt excite a people 
diſcouraged by the *partiinody of the foif, to in- 
duftry, arts, and commerce; that by the produce 
of their own hands they may compenſate the ava- 
rice of nature. Thus did Athens amidſt the ſands 
of the Pirzus become à country of plenty: thus 
did Tyre and Sidon allure opulence ta a regian of 
ſterility: thus did Holland, under a tempeſtuous 
iky,and on a fwampy foil expoſed to the continual . 
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een en a herſelf to greatneſs, by the 
aſſiſtance of an induſtry. and .commerce, . doubly. 
beneficial, becauſe united with the bleſſing. of 
liberty.“ The nature of the ſoil then is not an 
object to be neglected in the framing legal codes, 
2 r Kent ef the TP: 
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F the ſituation and.cxtent.of à country have any 

connection with the ſpecies of induſtry peculiar 
to its inhabitants, this connection mult n | 
the legiſlative ſyſtem,, M BE 2 


Let us ſuppoſe, for inſtance, a maritime country 
ſupplied. with canals for internal communication 
as. well as with convenient harbours, ſurrounded 
by nations unprovided with arts and manufac- 
tures, and conſequently obliged to procure from 
4 quarters the productions of induſtry: ſuch- 
e en eee pre, 2 
C 
with which I hurry over ſubjects which appear to deſerve a more 
particular examination, But as theſe principles will be explained 
in the following Book, I have here given only a general outline, in 


| order to convey an idea of the principles derived from the relation 
of lays to the nature of the foil. - 


_ 


| = 2 
e the people to trade; A the laws i in this 
cafe ought to ſecond the intention of nature. 
-| Theſe circumſtances were all obſervable in 
Holland, when the inhabitants of the United Pro- 
vinces ſhook off the Spaniſh yoke, and began to 
conſider their c own intereſt, The ſea which encom- 
paſſed this region of freedom, offered its inhabi- 
rants the produce of the whole carth and a 
commerce with the univerſe. Sterility of ſoil, the 
country's confined limits, the waters which while 
they facilitated internal communication, at the ſame 
time covered the land, obliged them to'ſeek from 
abroad the means of ſubſiſtence. Europe, of 
which this ſtate occupied ſo wretched a portion, 
remained yet in ignorance. Nations, for the moſt 5 
part divided by wars and difcord, were content | 
with difperfing within the limits of each province, | 
the ſeanty proviſion of an ill-cultivated uy” 
_ Frery appearance therefore invited, or rather 
obliged the Dutch to become a manufacturing and 
commercial people. In trade, which among the 
greater part of nations may be conſidered merely 
as an acceſſary benefit, they ſaw the only ſupport 
of their liberty and of their exiſtence. With- 
out land and without its produce, they determined 
by circulating more extenſively the commodities - 
of other countries, to increaſe their value; aſſured 
that from univerſal proſperity their private emo- 
lument would neceſſarily follow. Their educa- - 
tion, Lk maxims of government, in ſhort their 
| N whole 
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. whole Hſtem of legiſlation. was. directed. 10. this 
ſingle object, and their ſagacity, has been juſtified 
by the event. But in. every cee Amit uk. 
pdſitions are nat to be found, „ eto 
When Peter the Great, > pringe photon, | 
have atchieved more had he attempted leſs, adopted. 
the arduous project of exciting his people 19 the, 
cultivation of manufactures, arts, and commerce; 
, when he determined to raiſe a formidable. marine 
for facilicating and protecting this commerce; he 
was not aware that the ſituation and extent of his 
country oppoſed the deſign. Could an empire 
comprehending altogether a ſpace. of two thouſand | 
two hundred leagues in length, and eight hundred 
| leagues in breadth, an empire, whoſe population 
muas ſo defective, [that on a calculation there were 
found but fix men to every ſquare league, take ſo 
many labourers from cultivating the ground, and 
offer them as a ſacrifice to manuſactures, arts, and 
| navigation, without utter ruin to her agriculture? 
1 Had the population of Ruſſia been even propor- 
: 0 . tionate to its extent, had the union of theſe ir- 
rl 5 cumſtances permitted ſuch a ſacrifice, yet its 
[|  ſituation+ would have effectually prevented the ſuc- 
1 


ceſs of the undertaking. The ſea coaſt of Ruſſia 

1 is not very conſiderable. Her ſhores are ſor the 
5 0 greater part uninhabited ; many are inacceſſible. 
Hp Her harbours are few and incommodious, even 
hs that of Cronſtadt which ſerves as the port for 
Peterſpurgh, is the moſt wretched and inſecure in 
1 — Europe. N 
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empire, it is well known, are unfayourable to 
navigation and commerce. In ſhort, the vicinity 
of England, Holland, and Demtark, ought to 
have convinced this prince that the commerce of 
Property and produt? was the only traffic adapted 
to this unbounded monarchy, and that ſituation 
precluded it from participating the advantages 
dependent on tranſportation. | 

A cotnpetition was the object to which he ſhould 


have directed his attention, but this he overlooked. 
During almoſt an entire century the trade of Ruſſia | 


was engrofſed by the Engliſh, who made their 
own terms, both with reſpect to purchaſes and ſales. 
His principal exertions therefore ſhould not have 
been employed in providing a commercial fleet, 


but in alluring the Danes, Dutch, and even the 


Southern nations to participate with England in 
the commerce of Ruſſia. This country might 
then have fold at an advance, and made her pur- 
chaſes at a much lower rate. But conſiderations 
like theſe availed not to diſcourage the Czar Peter 
from his enterprize. He ſaw Holland flouriſhing 
under the auſpices of her marine. He thought he 
might obtain the ſame end by the ſame means, 
without reflecting on the infinite diſparity. of cir- 
cumſtances. This fatal ignorance of an art which 
ſhould be familiar to all who direct governments, 


I mean the art of combination, unluckily accom- 
me the reign of Peter the Great, and rendered 


rather brilliant. than uſeful. For what advan- 
tages did he procure to his ſubjects? With all his 


N 3 abilities, 


them out, that I may be enabled | to deduce from 
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abilities, with all his powerful exertions, he only 


removed flight - inconveniencies, to perpetuate 
evils. of a more dangerous; tendency. He gave 
to Ruſſia painters, ſtatuaries, manufacturers, and 
Pilots ; but he increaſed the number of the un- 
happy. He began where he ſhould have ended. 
He wiſhed to poliſh his people before he had ex- 


4 #rricated them from miſery; he ſought the refor- 
mation of manners. before he had reformed the 


conſtitution; in ſhort, he imagined himſelf poſſeſſed 


of ability ſufficient to create a people like the 


Dutch or Engliſh amidſt the feudal deſpotiſm of 
Ruſſia. For this reaſon his laws, his zeal, his 


travels, tended only to the welfare of Peterſburgh. 


In adorning this favourite production of his hands, 
he recalled to mens recollection the idea of that 
coloſſal monſter, which had a head of gold on a 


trunk of clay. It is a general maxim, that we 
mould begin at the ſource and oppoſe nature as 


little as poſſible: it is preciſely on this principle 
that the ſituation and extent of a country and the 


nature of its ſoil are among thoſe moſt intereſting 


objects i in which the legiſlator ſhould combine his 


views when he undertakes a new code. The moſt 


inconſiderable variation in theſe circumſtances may 
produce an aſtoniſhing diverſity in the intereſts of 


nations: whoſe ſyſtems of economic e muſt 
conſequently differ. f 


In the following Book cheſe truths will be more 
clearly elucidated. I have here haſtily. pointed 


them 
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them the general principles of this ſcience. There 
is nothing which I hold in greater dread than un- 
neceſſary prolixity. In every Chapter I reject 
numberleſs ideas chat preſent themſelves. to my 
mind: this do I owe to moderation, a virtue 
which, though highly neceſſary to every writer, 
cannot be acquired without infinite precaution. 
Among other truths which I was deſirous of de- 
monſtrating in this Chapter, and which during my 
inquiry into the relation. of laws to the extent of 
the country, would have been conſonant to the 
| ſubject under conſideration, was the poſſibility of 
projecting a good plan of juriſprudence for the 
moſt extenſive empire on earth. 

By an error which perhaps originated with the 


author of the Spirit of Laws, and to which de- 


ceitful experience has given a ſemblance of truth, 
hath a large portion of politicians been ſeduced. 
It is generally conceived that dominions of con- 
ſiderable extent are only ſuſceptible of a deſ- 
potic government, and that the problem of a 
good. legiſlation is in ſmall ſtates alone capable of 
| ſolution,” - 

But ſhall a country be deprived of lo great a 
bleſſing merely on account of its magnitude? Muſt 
extended empires languiſh under the yoke of deſ- 
potiſm?. Can we believe that the largeſt bodies in 
nature poſſeſs the moſt imperfections, or that art 
may not with equal ſucceſs complete a coloſſus, and 
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An opinion 60 ſhocking to nn 
| . Zut I leave to the auguſt 
tegiflatrix of Ruſſia the taſk of undeceiving man- 
Kind in this inftance, and of demonſtrating by ſact 
rhe poſſibiliry of the undertak ing.? Yet ſhould her 
code fail to correſpond with the expectations of 
Europe, and with her on zeal; nay, ſhould ther 
failure ſupply one proof more in favour of the 
opinion of theſe politicians ; let me intreat them 
to recollect the immenſe extent of the Chineſe 
empire, and the praiſes which themſelves have la- 
viſhed on'the moderation of its government, — 
a | 


e ,, 14 


"CHAPTER XI. 


. 
pms 0 


Ne ens ee eee 
a of the moſt celebrated legiſlators as the re- 
lation of laws to the religion of the ſtare. ' 
im the infancy of ſociety, religion conſiſted ra- 
ther in a pious adoration than in an aggregate of 
9 e Darhernge enen a victim, | 


[ 
TCR ei principles of the Em- 
preſs of Ruſſia appears to have been ill founded. Has not dhe 
. rg germs, Bog jr to conclude, 
that her wiſh is to ſubvert rather than the liberties of 
mankind 7. | 5 
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pouring 1ibations either to conciliate or to appeaſe 
their deities, comprehended all the religious duties 
of riſing nations. It ſoon began to be believed 
that the gods would at a future period reward 
virtue and puniſh crimes: but the idea bf virtue 
and crimes was unſettled, and frequently erroneous. 
Religion ſometimes commanded what morality * 
forbade--and often interdicted what morality re- 
quired. Amidſt theſe diviſions of religion and 
morals, amidſt theſe erroneous conceptions of vice 
and virtue, good and evil; it was neceflary the law 
ſhould interpoſe, and ſupport with one hand what 
it overthrew with the other.“ The vicious and 
corrupt deitics of paganiſm could not ſurely impoſe 
on mankind a morality which their own pretended 

actions had contradicted ; nor could they preſcribe 
a worſhip which was not tainted with thoſe follies 
and enormities which blind and ſtupid credulity 
had learned to reſpect, while it venerated the vi- 
ſionary monſters by whom they were committed. 
A ET OC UI a regulation of their 
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. — yorky People of both ſexts - 
at any nocturnal ceremonies; and on the revival of the 
T-upercal forbade the young men to run naked. It is, alſo;well | 
known, that zRhovgh the laws permitted firangers to celebrate the 
Phrygian 'ceremonies in honour of Cybele, they prohibited the 
Romans from attending ; and whenever this feſtival was celebrated 
"by thems, V | 
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actions by the Pythian prophecies, by the flight o 
birds, by the a e:of the ſacred chicken, by 


the obſervations o Augur or an Aruſpex might 
appear to the Geerk or Roman as duties of religion, 
but they could. not aſſuredly conſider themſelves 
bound by any religious obligations to chaſtity, ſo- 
ö briety, or temperance. 
While the credulous polytheiſt n the 
* of the fair Europa, and the tender Gany- 
mede acknowledged as the father of the gods; 
while: he obſerved that the moſt deteſtable crimes 
had not prevented the apotheoſis of men whom he 
was taught to venerate as deities; while the em- 
blems of Venus, theGraces, and the Loves, awakened 
yoluptuouſneſs, and excited vicious deſires; while 
the obſcene deity of gardens, and the god of wine 
p demanded, his veneration; while a goddeſs, ho- 
noured with equal fanaticiſm and equal indecency 
in Amathus, Cythera, Paphos, and Idalia, was 
flattered. by no incenſe unmixed with the vapours 
of voluptuouſneſs, Was pleaſed with no ſacrifice 
but that of modeſty, required no worſhip but that 
of the paſſions; while, in a word, the credulous 
polytheiſt ſaw himſelf ſurrounded by gods who 
were the'protettors'of' his yices and his pleaſures: 
at ſuch a period, 1 lay, morality, far from deriving 
ang aſſiſtance from religion, received the moſt fatal 
Injury... Her only reliance was on the wiſdom of 
the laws, laws obliged to repair the evils which 
religion occaſioned without deſtroying the reli- 
| —— fince, wich ond to e it 
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was abſolutely neceſſary to the good order of ſo— 
ciety. The difficulty of ſucceeding in ſuch an 
enterprize muſt be apparent. But in the unn | 


ſtate of things no ſimilar obſtacles occur,” - 

Since Europe has profeſſed a divine en * 
tending to the perfection not to the depravation of 
manners, enſuring rather than endangering ſociety 
and public order; a religion which, to the ven- 
geance of the law for crimes adds the threatenings 
of an impartial judge, againſt whoſe penetrating 
ſight neither darkneſs nor domeſtic” receſſes can 
avail; a religion which reſtrains and directs all the 
paſſions; and is not only watchful over actions, but 
over the deſires and workings of the mind; which 
unites the citizen to his fellow- citizen, and the 


ſubject to his ſovereign; which diſarms the injured 


individual, but authorizes the magiſtrate to avenge 
his wrongs; which preſcribes certain religious 
forms, from which a man is abſolved whenever the 
neceſſities of the ſtate require him: a religion of 
this kind, I ſay, can never afford the ſlighteſt em- 
barraſſment to the legiſlator. He has only to pro- 
tect its authority from the inſults of infidelity and 
ſuperſtition; he need only preſerve its primitive 
purity, a purity which may be tainted by its 
miniſters as well as by its enemies; he has only to 
follow this line of conduct, and he will be juſtified 
in expecting every thing from the influence of 
religion, and fearing nothing from its abuſe. = 
Such is the diſtinction between the relation of 
laws to the true 25 falle * e (ora 
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The principles ariſing from the firſt, muſt be 
principles of amendment; thoſe derived from the 
ſecond, of ſimple protection. Protection, 1 ſay. 
becauſe whatever prevents abuſes is of moſt eſſen- 
tial ſervice to the cauſe of religion. A code of 
laws, for example, limiting the number of eccle- 
fiaſtics and proportioning them to the real wants 
of religion, alike preventing the members of this 
| ſacred body from rioting in opulence or finking in 
penury, although it would deprive one portion of 
the clergy of a wealth and power employed to 
improper purpoſes, would at the ſame time deliver 
the other part from the humiliation of wandering 
up and down like mendicants imploring ſubſiſtence. 
Inſtead of the opulence of the firſt and the beg- 
gary of the ſecond, a falary* (as will be obſerved 
hereafter) ſhould be raiſed proportionate . to the 
rank, office, and duties of every member of the 
ſanctuary. A code of laws for effectuating this 
end would obviate any abuſes which now diſgrace 
religion, and would be its firmeſt ſupport and ſureſt 
protection; would promote at the ſame time the 
dignity of divine worſhip, and the proſperity of 
the ſtate. The expediency of this regulation muſt 
be evident. For were the number of eccleſlaſtics 
reſtricted, and rendered in ſome meaſure relative 
to the real wants of religion, the prieſthood would 
obſerve a ſtricter morality, and greater perſection 
Principles fimilar to thoſe of our author with reſpeR to the | ' 


clergy, principles replete with wiſdom, have been lately adopted | | 
— a AIG | f 
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in its members. Then would agriculture, che arts, 
and commerce, rejoice in the acquiſition of a mul- 
titude of additional labourers who now intrude. 
themſelves into the ſanctuary, diſhonour religion, N 
and burthen the ſtate: then, in our communion 
particularly (Where  celibacy..is united with the 

prieſthood) in proportion to the diminution of the 


number of thoſe, from wham, this continence iq: 
required, the Lord's table would be leſs frequently 


defiled by the vices of thoſe who aſſiſt at its duties. 
The peace of families and conjugal honour would 
not ſo often be alarmed by the miniſters of the 
altar, and population would. 8 to W the 
79 of their Virilit7. nn e 4 
On the ſame principle, if the 9 2 
Fe neither exceſs of opulence on the one hand, 
nor exceſs of penury on the other, they would 
incenſe. mankind by their pro, nor in, 
tempt by their poverty. en 
In ſhort, if they were 3 by 1 * at- f 
large, and not by the charity of individuals: that 
eloquence, deſtined to enforce the truths of religion 
and inculcate the doctrines of morality, would not 
be degtaded to the neceſſity. of imploring a ſub- 
ſiſtence which. che clergy are intitled to demand 
from the ſtate they ſexve. Then would the trutha 
they deliver (no longer conſidered as the exordium 
of a petition,. or the preamble to a loan) ceaſe. to 
excitc ſuſpicion. in ſhort, impaſture and 
fansticiſm, no longer conducive 30 the ee 
of wealth, Wa deſert the * . 
; ; un BL, 
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abandon it. During this interval their laws 
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bos ought the Chriſtian religion to be pw. 
tected ; and theſe are the general principles to be 
derived from the relation of laws to the religion of 
_ Europe: To prevent uſeleſs repetitions,” I: ſhall 
reſerve the elucidation of theſe, and the examina- 
ton of other leſs genetal principles, to the fifth 
Book-of:this works in which I hell particularly 
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mais wired.” Long do they totter around the 
cradle before they acquire ſtrength ſufficient to 


muſt unavoidably partake of infantine imbecillity. 
The inoonſiſteney and capriciouſneſs attending this 
age muſt neceſſarily appear in their codes nga 38 
as in their uſages, manners, and religious rites. 

In a ſhort time they begin to emerge from child- 
hood: their bodies expand, and by inſenſible de- 
grees acquire a juſt Proportion. The efferveſcence 
of puberty, followed by the vigor of youth, ſtimu- | 
lates them to undertake every thing. The impetun 
derived from their muſcular organiration oonſtrains 
3 * for ſtates" as well as men, 

1 is 


is the age of paſſions, deſires, hopes, and-dangers; : 
an age in which they either ſink under the weight 
of their enterprizes; are enriched by induſtry; or 
aggrandized by conqueſt. Now commences their! 
maturity; the F ſeaſon for Mee their 
codes. ieee In! 1G. 5 7 
In a ſtate ofinfailcy; meren bein 2 
laws was well adapted to: their fituation. But - - 
when they began to act, and action became 
neceſſary to them; when events began to ſucceed: 
each other with inconceivable rapidity; when the 
aſpett of ſociety was varying: daily with the flue- 
tuation of intereſts and relations, or with the | 
acquiſition of new provinces: and new ſources: of _— 
wealth; then it became the duty of a wiſe admĩ- s 
niftration to obviate legal defects by ſuch remedies” 

+ *_ ag circumſtances would allow, till the fate of the 
nation was determined: reſerving to a period of 
greater tranquillity the enterprize of demoliſhing 
the antient fabric of laws, once adapted to their 
infirmities, but now only capable of renovation- 

This period of greater tranquillity, this period 
when the fate of a people begins to be determined, 
when the true intereſts of the nation can be aſcer- 
tained, when, in ſhort, it is apparent to thoſe who 
govern what materials are neceſſary for fixing a 1 
ſtable foundation to that proſperity which being 4 
derived merely from a ſeries: of fortunate events, 
cannot witheut ſuch an cſtabliſhment 'be - capable 
of any conſiderable duration; this, I ſay, is the 
period of maturity: an æra the beſt adapted | for 

the renovation of their codes. th 


of European nations: but have they profited by 


it? Have they even yew . ee Ire 12 
farya revifionde T7909 © 

Alas h dur codes eee e e 
our inſancy. Laws which governed our conduct 


ten cemuries ago, govern us ſtill. From a ſtate of 
inſuncy we became hünters and ſhepherds, and our 


codes imply that we remain the fame.“ If ſrom 
time ta time adgitions have been thought neceſſary, 
theſe new laws have been fabricated on the old 
plan, from vhich our governments have not had 
ſpirit to depart; but ſuffer the motley maſs unre- 
fined to ſubſiſt. To this immenſe collection, this 
miſaic- work, compoſed of myriads of party- 
coloured: ftones preſſed together without regu- 


larity and without proportion, we have given the 


appellation of juriſprudence. In the ſeaſon of 
our maturity we have only multiplied their number, 
. has increaſed in bulk and in de- 


| ſormity. f Ro Vino Yor cud boring 


— like theſe kin POV part of 
European nations / raiſed” to juſtice. Such is the 
indifference'with which governments have attended 
to the magnificent ſtructure of legiſlation! Is it to 
be wondered at, then, that their proſperity has 
been fo precarious that aer oa Hope been 
followed by a deerepitude approaching to diffolu- 
_ 1 e 
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f evince that this remark is not to forcible. 
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to deſpair | The ſeaſon of repairing theſe defects, 
of ſupplying theſe omiſſions, is not entirely paſt, 
If your governments have let ſlip the ſeaſon moſt 
congenial to the growth of the falutary plant of 
legiflation, be a "that the wiſdom and the 
abilities of thoſe who now direct affairs, the ald 
which they have derived from philoſophy, the 
luminous writings which have been circulated on 
every ſubject, intereſting to the public weal, the 
very prepoſſeſſion of the people againſt exiſting 
diforders, againſt a juriſprudence, which deprives 
us at once of property and ſecurity, form a con- 
currence of circumſtances more ' favourable to the 
renovation of your codes than ever appeared at 
any former period. If governments will at length 
reſolve, and avail themſelves of this opportunity 
if they be not aſhamed of calling in the aſſiſtance 
of reaſon and her miniſters to this undertaking} 
their omiſſions, their former indolence, the loſs of 
more favourable moments will be amply recom» 
penſed. Your decrepitude will vaniſh, and what 
is yet more flattering, with the vigour of youth 
PR NO immortality,* 


With 


. a has avail rk or tails ifs of 12 


Demoſthenes, for inducing the Athenians not to deſpair 

| the preſſure of misfortunes. O, Athenians (ſaid he) I intreat 
you, while you reflect on your preſent ſituation, how de- 
Plorable ſoever appeargnices may ſeem, deſpair not. The very 
cauſe of yaur paſt misfortunes ſhould encourage your future hopes. 
Have not your evils originated in the miſmanagement of your af- 
fairs? Hencs then have ye cauſe to rejoice, ſince, had you acted ag 
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With this fortunate prophecy do I terminate 


the preſent Book, in which I have only developed 


the general rules of the legiſlative ſcience. While 
I have been explaining the general principles of 
the al/olute and relative goodneſs of laws, while I 
have been examining the objects which conſtitute 
this relation, and thedce exploring the different 


Rates of nations, and the conſequent difference to 


be obſerved in their ſyſtems: of juriſprudence ; I 
have only conſidered the whole, I have only con- 
templated the ſuperficies of this ſtupendous edifice. 
Let us.now take a minuter view, let us direct our 
attention to its conſtituent parts. In this new re- 


earch, laws political -and economical will invite 


our firſt conſideration. Theſe will form the A: 
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a onght, and thing ad then een in te ration they now are, 
could have remained no hope of better days.' 
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our evils are not irremediable. Let N our en and. we 
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